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WM. P, TAYLOR, Adm’r. de bonis non, &., 0. HARRIET O. BID- 
DLE and others. 


Judges of Probate in our State are by Art. IV, Sec. 17, of the Constitu- 
tion, vested with the general jurisdiction and powers of the Ordinary, 
at common law, and with such other additional powers as are conferred 
by our statutes; of which the power to remove any administrator for 
failing to discharge the duties of his office, prescribe by law, is one. 

The powers of our Courts of Probate, both as to jurisdiction and as to 
practice and procedure, extend equally to administrations granted 
prior and subsequent to the ist day of July, 1869; and letters of ad- 
ministration may be granted to a public administrator subsequent to 
1st July, 1869, although the original administration was prior to that 
date, 


(Bat. Rev. chap. 45, sec. 58 commented on and construed.) 


Sprout Proczzpie, to sell real estate for assets, filed in: 
the Probate Court of Carrrrer county, and thence carried by 
appeal before Clarke, J., and heard at Chambers January 2d,. 
1874. 
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The petition, praying the sale of six acres of land situate near 
the town of Beaufort, belonging to the estate of the late Jos. 
B. Outlaw, was filed June 8th, 1870, and regularly served on 
the defendants, interested as heirs at law. On the 2d of Jan- 
nary, 1871, a decree of sale was obtained. January 16th, 1872, 
Wm. G. Brinson, public administrator of Craven county, files 
the following record of the Probate Court of Craven county, 
to wit: 


“Sratre or Nortn Caroiina, Prozsate Covkt, 
Craven County, Newbern, July 20th, 1870. 

In the matter of Wm. P. Mitchell, administrator of Joseph 
Outlaw. , 

William P. Mitchell, administrator of Joseph B. Outlaw, 
_ fhaving failed to renew his bond and render his annual account, 
at the time required by law, after service of notice to do so 
‘apon him; on motion, i is ordered and adjudged, that the 
said William P. Mitchell be removed as administrator of the 
said Joseph B. Outlaw, and that his letters of administration 
be revoked. 

Lt is further ordered, that letters of administration be issued 
to William G. Brinson, public administrator, and said estate 
iis hereby placed in his hands. 

I. E. WEST, Probate Judge.” 


‘Wherenpon, the said public administrator was made a party 
to this proceeding. And under the foregoing order of the 
Probate Courtjof Craven, he, the public administrator of that 
county, claims the right to represent the estate of Joseph B. 
Outlaw in the fature proceedings in this case. 

To this Mitchell, the petitioner, replies : 

1. That he has not been removed from the office of admin- 
istrator de bonie non, with the will annexed of Joseph B. Out- 
-law, deceased, as sec. 89 e¢ seg. of chap. 113, lawsof 1868-’69 
-have net : been complied with .in any particular; and that he is 
still the administrator, &c.; but if he had been removed; that 
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2. The public administrator of Oraven county, as such, has 
not and cannot under any circumstances, have jurisdiction, and 
no Court can give him jurisdiction in this, or any like case. 
That there are but three cases pointed out in the law, where 
he can get letters of administration, and that this case is not 
one of these. Laws of 1868-69, chap. 113, secs. 6 and 92. 
Farther, the public administrator, as such, cannot have juris- 
diction of an estate, where original administration was granted 
prior to July Ist, 1869. 

For the public administrator, it was insisted in answer to 
this, that the petitioner has been removed and he, himself, 
appointed in his place, by the only Court having jurisdiction 
of the matter, and that thie Court, (the Probate Court of Oar- 
teret,) is bound to give fall faith and credit to ite properly 
authenticated record. 

In February, 1872, the petitioner reported that in accordance 
with a former order of the Court, he had sold the Jand. for 
$87.50, which was well secured, and that the sum was @ rea- 
sonable price for the same. The Probate Judge, not recog- 
nizing the public administrator of Oraven as the legal repre- 
sentative of Joseph B. Outlaw, confirmed the report of the 
petitioner, Mitchell, from which order Brinson, the public 
administrator, appealed to the Judge of the Third District. 

His Honor, Judge Clarke, upon a full consideration of the 
case, was of opinion that the Probate Judge of Oraven had 
original jurisdiction of the case, and had authority under the 
law to remove ‘the administrator for adequate cause ; and that 
in the case presented, the public administrator of Oraven was 
the trie aud proper representative of the testator, Joseph B. 
Outlaw. From this judgment, the omens the present 


plaintiff, appealed. 


Smith & Strong, for appellant, submitted : 

That the only question in the case is as to the right of W. 
G. Brinson, the public administrator, to Hieplase, and to sub- 
stitute for Mitchell, the plaintiff. visi 
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I. The removal was improper : 

1. It was not a case within the provisions of Battle’s Revisal, 
ch. 45, secs. 240; 141 and 142. 

2. There should have been a citation or other proceeding, 
bringing the plaintiff before the Probate Court, and giving 
him opportunity to show cause. Williams Executors, 377. 

8. The right to remove, given in ©. O. P., 479, does not 
dispense with those proceedings giving the party a day in 
Court. 

II. The public administrator is entitled to letters of admin- 
istration only in the three-cases enumerated in Battle’s Revisal, 
ch, 45, sec. 22. 

III. The entire law in reference to appointment of public 
administrators, does not apply to administration prior to July 
1, 1869. The petition shows that the administration was 
granted’in December, 1867. Acts of 1869-70, ch. 58, sec. 1. 


(Batt. Rev., ch. 45, sec. 58.) 
The judgment of the Superior Court was therefore erroneous. 


Justice and Hubbard, contra, argued. 


As to the jurisdiction and power of the Probate Judge to 
remove the administrator Mitchell, see O. ©. P., sec. 479. 

If Mitchell had been removed, the Court had power to ap- 
point some other person to suceeed him in the administration 
of the estate. Chap. 118, sec. 92, laws of 1868-68, sec. 6 ;. 
chap. 113, laws 1868-69, applies only where there has been 
no adminirtration upon an estate. 

In our case an administaator has been.removed and: another 
appointed to steeeed him. 

Mitchell the plaintiff has had his day in Oourt.. See the 
transcript of the record of the Probate Court of Craven county 
in the statement of the case. Brinson has been made party as 
the case shows. 


Bynum, J. At the common law, the Ordinary could repeal 
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an administration at pleasure, but. now, by statute, it cannot be 
revoked, except for just canse.. 1 Williamson Executora, 509. 

The Judge of Probate here, by Art. IV, sec. 17, of the Con- 
stitution, is vested with the general jurisdiction and powers of 
the Ordinary, and with sach additional powers as are couferred 
by our statutes. These statutory powers are contained in Bat. 
Rev. chap. 45, sec. 25, and chap. 119, sec. 86-’7—’8, and are in 
affirmanee and enlargement of the common’ Jaw jurisdiction, 
and are decisive of this case. These sections of the Revisal, 
taken together, clearly confer upon the clerk the power of re- 
moval for the failure of the administrator to discharge the 
duties of his officeas prescribed by law. But without invoking 
the aid of our statutes, the power of removal is inherent in the 
office at common law, and must of necessity be so, to prevent 
a failure of justice. So whether we look to our statutes or out- 
side of them; the Judge of Probate, in the order vacating the 
administration of Mitchell, after notice served and a day in 
court, acted within the scope of his jurisdiction and powers. 
The order of revocation, therefore, cannot be void, and if void- 
able for irregularity it cannot be impeached, in this collateral 
way, but only by a direct proceeding for that purpose before 
the Probate Judge of Oraven county, where the letters were 
granted. 

It is, however, contended that this administration, having 
been originally granted prior to the adoption of the Oonstitu- 
tion, and the legislation of 1868, changing the law for the settle- 
ment of estates, (chap. 45, Bat. Rev ,) is to be governed by the 
laws existing prior to July Ist, 1869, the time when chap. 45, 
Bat. Rev., went into effect. And inasmuch as no statute then 
existed, creating the office of public admiuistrator, or providing 
for the removal of an administrator in the manner it was ex- 
ercised in this case, the Judge of Probate had no power of 
removing Mitchell, or of appointing the public administaator as 
his successor. 

The answer to these propositions depends upon the proper 
construction of chap. 45, Bat. Rev. As this chapter repeals 
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chap. 46, Rev. Code, entitled “ Executors and Administrators,” 
its provisions must govern this case, both as to the removal and 
appointment of administrators, otherwise we have no statute 
law applicable to original administrations granted prior to July, 
1869, which is our case. It is perfectly clear from sec. 58 of 
this chapter, declaratory of the estates to which it applies, and 
the proviso therein that both as to jurisdiction and as to practice 
_ and procedure, the powers of the Court of Probate extend 
equally to administrations granted prior and subsequent to the 
first of July, 1869. It follows that the Probate Court can 
grant administration to a public administrator, subsequent to 
the first of July, 1869, although the original administration was 
prior to that date. But when he dves administer he is to be 
governed, in the settlement of the estate, by the laws which 
were in force immediately preceding the first day of July, 1869. 

So, from the record before us, it appears that Mitchell was 
removed and Brinson appointed as administrator de bonis non, 
&c., of the estate of Jos. B. Outlaw. The motion of the de- 
fendant, Brinson, to be substituted in the proceedings as plain- 
tiff in the stead of Mitchell, should have been allowed by the 
Judge of Probate of Carteret. There is no error in the judg- 
ment of his Honor reversing the order of the Court of Pro- 
bate. 

This will be certified to the end that further proceedings be 
had according to law. ; 


Per Curtam. Judgment affirmed. 
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JOHN A. HARRISON & SON oe, GEORGE RICKS. 


The difference between a tenant and a cropper is—a tenant has an estate 
in the land for the term, and consequently, he bas a right of property 
in the crops, If he pays a share of the crops for rent, it is he that di- 
vides off to the landlord his share, and until such division the right 
of property and of possession in the whole is his. A cropper has no 
estate in the land; and although he has in some sense the possession 
of the crop, it is only the possession of a servant, and is in law that 
of the landlord who must divide off to the cropper his share. 


A rents from B a farm for one year, B agreeing verbally to furnish and 
feed the teams, and to find the farming utensils to make the crop, and 
to furnish A corn and bacon during the year, for which he was to be 
paid out of A’s share; A was to furnish and pay for the labor and give 
B one helf of the crop as rent: Held, that A was a tenant and not a 
cropper, who had a right to convey the crop subject to the right of 
the landlord to his share as rent. 


Act of 1868-69, chap. 64, cited and commented on. 


(Deaver v. Price, 4 Dev. & Bat., 481; Ross v. Swaringer, 9 Ired. 481; 
Walston v. Bryan, 64 N. C. Rep. 764; Hatchell v. Kimbro, 4 Jones, 168; 
McNeely v. Hart, 10 Ired. 63; Brazier v. Ansley, 11 Ired. 12; State v. 
Burrell, 64 N. C. Rep. 661; Denton v. Strickland, 3 Jones, 61; Dal- 
glish v. Grandy, Conf. Rep. 22, cited and approved ) 


Crvit acrion, fur the delivery of two bales of cotton, tried 
befure his Honor, Judge Watts, at the Spring Term, 1874, of 
the Snperior Court of Nasu county. 

The plaintiff introduced as evidence the following instru- 
inent : 


“Srate or Norrn Carorma, } 


» 


Nash County. | 

This deed witnesseth: That whereas John A. Harrison & 
Son, of Castalia, Nash county, have agreed to make te-make to 
Ben. F. Moss, of the county of Nash, and State of North Car- 
olina, certain advances in-supplies, and for the purpose of 
enabling the said B. F. Moss to carry on his planting opera- 
tions in the county of Nash and State aforesaid, for the pres- 


. 
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ent year: Now, therefore, the said B. F. Moss agrees and 
binds himself and his heirs by these presents, to consign to 
the said John A. Harrison & Son, all the crop made by the 
said B. F. Moss on George Ricks’ farm, in the year 1871, (it 
being one-half of all that is made on the farm, or all of his, 
B. F. Moss’ part, consisting of cotton, corn, fodder, &c.,) to 
cover advances ; and that the said supplies to be made at differ- 
ent times during the year shall constitute a lien on the crop to 
the amount of one hundred dollars, that being the limit of 
said lien at any one time, as provided by an act to secure 
advances for agricultural purposes. July 12th, 1871. 
Given under my hand, &c. 
(Signed) B. F. MOSS. [t. s.]” 


Plaintiff then proved by the said B, F. Moss, that after the 
execution of the foregoing instrument, designed to be a mort- 
gage or lien, and until his crop was gathered, the plaintiff ad- 
vanced to him in supplies one hundred and twenty dollars, to 
enable him to make and secure his crop during the year men- 
tioned in the lien. 

Moss also stated, that in January, 1871, he rented from the 
defendant, George Ricks, the farm mentioned above; that de- 
fendant was to furnish the teams (two horses) to make the 
crop, the farming utensils and feed for the teams, and to sup- 
ply him with corn,and bacon during the year; and that he, 
Moss, was to furnish and pay for the labor, and give the de- 
fendant one-half of the crop for rent of the land. That this 
contract for the rent of the land was not reduced to writing. 
The cotton in controversy was made on said land during the 
year 1871. r 

He further stated that Ricks complied with his part of the 
contract until the month of June in said year, when he refused 
to farnish him, Moss, with any more supplies, unless he would 
clear up some land for him, Ricks; that such clearing not 
being a part of his agreement, he refused to do it, and there- 
upon Ricks stopped the supplies, and he then gave a lien to 
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the plaintiffs, Harrison & Son. Moss gathered and housed 
the crop, when the defendant took and carried it away, inclu- 
ding the éotton sued for, without Moss’ permission, and in his 
absence and before any division. 

Upon being cross-examined, Moss stated that he agreed 
when he rented the land that the defendant, Ricks, was to be 
paid for the supplies furnished out of his, Moss’ half of the 
crop. 

His Honor being of opinion that Moss was a cropper and 
not a tenant, and that no title to the cotton vested in him, and 
that consequently he had no right to convey any title to the 
plaintiffs, held that the action could not be maintained. W here- 
upon the plaintiffs submitted to a non-suit and appealed. 


Bunn & Williams, for appellants. 
Davis and Batchelor, contra. 


Ropmayn, J. This is an action to recovor specific property, 
and the first question is, 

1. As to the title of the plaintiff. 

The plaintiffs claim, under a deed from Moss, dated in July, 
1871, by which, after reciting that plaintiffs had agreed to 
make advances to enable Moss to carry on planting operations 
during that year; Moss binds himself to consign to plaintiffs 
all the crop made by him on Rick’s (the detendant’s) farm in 
the vear 1871, it being half that ie made on the farm, or all of 
his (Moss’s) part, to cover advances to be made by plaintiffs, 
which should constitute a lien on the said crop, &c, to an 
amount not exceeding $100. Th's deed was duly registered 
on the 14th of July, and plaintiffs made advances to the amount 
of $120. 

The ‘act of 1866-67, chap. 1, re-enacted by the act of 
1872~’73, chap. 133, which may be found in Battle’s Revisal, 
chap. 65, secs. 19 and 20, provides that persons making advances 
to cultivators of the soil shall be entitled to a lien on the crop 
which may be made during the year “in preference to all other 
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liene existing or otherwise:” Provided, an agrcenent in 
writing be entered into and the same be registered. And (by 
sec. 3) provided further, that the rights of landlords to their 
proper share of rents shall not be affected. 

There can be no doubt, therefore, that the plaintiffs had, as 
against Moss, and against all persons who had. no paramount 
rights, a right toa moiety of the crop of 1871. And sup- 
posing Moss to have been a tenant of the defendant, and as 
such to have had the rightful possession of the whole crop, 
then the plaintiff was a tenant in common with Moss, and 
equally entitled with Moss to the possession of the common 
property. This right, of course, was subject to all paramount 
or prior rights, if any. 

2. The next question is, did the defendant have any right of 
property in the crop. The defendant’s right, upon the evi- 
dence of Moss was this: In January, 1871, Moss rented from 
defendant the land on which the crop in. question was raised. 
Defendant furnished the horses and utensils of cultivation, and 
agreed to furnish food for the horses and laborera during the » 
year. Moss was to furnish the labor “and to give the defend- 
ant one-half of the crop for rent of the land.” It was a part 
of the contract that Moss should pay the defendant for the sup- 
plies of food furnished by him out of Moss’ share of the crop. 
The contract between these parties was not in writing. 

Without noticing at present, the landlord and tenant act of 
1868-’69, we will consider whether Moss was a cropper or.a 
tenant of the defendant, and the rights arising out of those 
relations at common law unaffected by our statutes. 

The difference between a tenant and a cropper is clear. A 
tenant has an estate in the land for the term, and consequently 
he has a right of property in the crops. If he pays a share of ‘ 
the crop for rent, it is he that divides off to the landlord his 
share, and until such division the right of property and of pos- 
session in the whole, is his. Thedandlord has no lien on the 
crop for rent, whether such lien be stipulated for or not; / 
although if such lien be given by agreement, it is, as will be 
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seen, strong evidence that the occupier is not a tenant, but a 
cropper. Deavér v. Rice, 4 D. & B., 481; Ross v. Swaringer, 
9 Ire, 481; Walston v. Bri yan, 64 N. on 764; Hatchell v. 
Kimbro, 4 J ones, 163. 

A cropper has no estate in the land; that remains in the 
landlord. Consequently although he has, in some sense, the 
possession of the crop, it is only the possession of a servant, 
and is in law that of the landlord. The landlord must divide 
off to the cropper his share. In short, he isa laborer receiv- 
ing pay in a share of the crop. McNeely v. Hart, 10 Tre. 63 ; 
Brazier v. Ansley 11 Tre., 12. 

Which of these characters an occupier bears depends entirely 
on the agreement between the parties. 

It is a question of interpretation, and the intent, when ascer- 
tained, must govern, as in other contracts. 

Some roles may be deduced from the eates which may serve 
to guide us to the intent. 

1. If the contract clearly conveys the land to a lessee for a 
term, in the absence of some contrary and controlling pro- 
vision, thé lessee isatenant. But generally, when the contract 
is oral or inartificially drawn, itis left doubtful whether an 
estate in the land was intended topass. In sach case the intent, 
one way or the other, must be inferred from the other pro- 
visions of the agreement. The use of the Word “rent,” as* 
that the owner lias “rented” his land to atiother, has, by itself, 
but litfle weight in the interpretation of an oral or inartificially , 
and obscurely written contract. 

2. If the Ueeupier is to pay a money rent, the title to the» 
crop must necessarily be in him in order that ‘he thay convert 
it into money. He is, therefore, strictly a tenant. - 4 

3. If the ocenpier is to pay the landlord a share of the crop 
as rent, the property in the whole must be in him in order that 
he may make the division, and he is a tenant. This interpre- 
ation may, however, be controlled by other provisions ; as, for 

er by a positive agreement that the property in the 
whole shall be in the landlord, either that he may make the 
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for a lien must be either void, or it must make the occupier a 
cropper, as it was held to do in State v. Burrell, 64 N.C., 661. 
4. If the landlord is to divide to the océupier his share, the 
enna in the whole must be in the landlord, and the occu- 


frst or that he may be secured by alien. The stipulation 


pier is only a cropper. Denton v. Strickland, 3 Jones, 61. 

l It wonld be an unnecessary waste of time to review in detail 
the cases from which these rules are drawu. They are singu- 
larly uniform and are all cited in the briefs of counsel. 

We think, under these rules, that Moss was a tenant and not 
acropper. This follows from that provision of the contract 
by which Moss was to pay (or divide off) to defendant his share 
of the crop; and the effect of this is not qualified by any 
agreement that the defendant should have a lien on the crop, 
or by any contrary provision whatever. 

The question then occurs, were the rights of the defendant 
affected to his advantage by any statute? The act for the 
better security of landlords (1866-’67, chap. 47) is omitted from 
Battle’s Revisal, no doubt because the lea:ned reviser thought 
it repealed by the actof 1868.’69, chap. 64. In this we concur 
with him. We turn, then, to that act. 

Section 12 gives to a landlord who leases land for a share of 
the crop, or for that and the performance of other stipulations 
as rent, a lien on tae crop for such share, and for any damages 
for the breach of such stipulations. As between the occupier 
and third persons, he may be regarded as a tenant having an 
estate in the land for the term, but as between him and the 
landlord, he is only a cropper. But by this section the contract 
to have that effect, must be in writing. 

Section 13 gives to a landlord who leases for a money rent 
a lien on the crop, whether the contract of lease be in writing 
or not. This lien was probably intended asa substitute for the 
old English remedy of distress which was long ago held to have 
been abolished in this State. Dalgleish v. Grandy, Conf. 
R. 22. 
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Section 14 is not contradictory of the previonsones. It does 
not alter the right of lien given by them. It makes it penal 
in a tenant to remove the crop when he has no right to do so. 

As the agreement with Mose was not in writing, the defend- 
ant cannot claim a lien under section 12. 

The property in the whole crop was therefure in Moss until 
he made a division, and he had a right to convey it to the 
plaintiffs, subject to the right of the landlord to bis share as 
rent. (Act 1866-67, chap. 1.) But it isseen that the landlord 
had no lien on the crop. By permitting his right both to rent 

nd to compensation for his advances, to rest on the oral prom- 
ise Of Mose and without any agreement for a lien, he lost all 
other remedy than by an action on such oral promise. The 
right of the plaintiff therefore is not affected by the concluding 
proviso in sec. — of the act of 1866-67. 

The plaintiff is a tenant in common with Moss, and as such 
may maintain an action to recover the possession of the whole 


from a wrong doer, as the defendant is. By a plea in the 
nature of a plea in abatement, the defendant might have com- 
pelled the plaintiff to have joined Moss as a co-plaintiff, (1 
Chit. P). 65,) and thus perhaps have availed himself of his 
eounter claim against him, but he cannot otherwise take 
advantage of the non-joinder. 

Judgment below reversed. There must bea venire de novo. 


Pe Ovetam. Judgment reversed. 
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B. M. ISLER e. HARRIET M. DEWEY, Guard’n, and others, 


In answer to evidence of contradictory statements, and for the purpose 
of corroborating the testimony of the witness, whose veracity has been 
thus impeached, evidence of the strict integrity of such witness, and 
of his scrupulous regard for truth is admissible, 


(March v. Harrell, 1 Jones, 320; State v. Cherry, 63 N. C. Rep. 498, 
cited and approved.) 


Crviz Action, brought by plaintiff to recover possession of a 
tract of land, tried before his Honor, Judge Zourgee, at the 
Special (December) Term, 1872, of Waynz Superior Court. 

At June Term, 1872, of this Court, a new trial was granted 
in the case on account of the rejection of certain evidence. Sec 
67 N. C. Rep. 93, as also for a statement of the facts of the 
case. 

Upon the new trial, the plaintiff introduced Samnel Smith, 
the grantor in the deed of trust, under which the defendants 
claim title to the land in question. The witness, the ease states, 
was an old man, and testified as.to his purpose and intent in 
executing the said trust. In his testimony he made conflicting 
and contradictory statements to the plaintiff’s connsel, the de- 
fendant’s counsel and the presiding Judge. Upon. his cross- 
examination he was asked if he ever had solicited ope John 
R. Smith to accept the trusteeship. He replied, that he never 
had... He was then asked if he had not, at different times and 
places, (the same being designated,) told divers persons, 
(naming them,) that the deed of trust from himself to Wash- 
ington was bona fide, and that he was willing for the whole 
world to know all about it.. The witness stated that he did 
not recollect any such conversations. The persons designated 
were then introduced by defendants and testified that the con- 
versations referred to in the question to the witness took place 
as stated and that he, the witness, did make the statements as 
contained in such question. John R. Smith also testified that 
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Smith, the witness, had approached him as asked, and solicited 
him to take the trusteeship. 

The plaintiff then offered to introduce evidence that Smith, 
the witness, was a man of good character. Defendants admit- 
ted that Smith was a man of good character, at the same time 
remarking, “ we do not impeach his veracity, but merely his 
recollection.” When the plaintift offered to show that the 
witness, Smith, was a person of great excellence of character, 
the evidence was excluded by the Court, and the plaintiff 
excepted. 

The exceptions to his Honor’s charge upon other points 
need not be stated, as the decision of the Court is upon the 
point of excluding evidence alone. 

There was a verdict in favor of the defendants. Judgment 
and appeal by the plaintiff. 


Isler for appellant. 
Smith & Strong, contra. 


Serrte J. When this case was before us at a previous term, 
reported in 67 N. ©., 93, we held that Samnel Smith, the 
grantor in the deed of trust to Washington, was a competent 
witness to prove “that the understanding and agreement be- 
tween him and Washington, at the time the deed was executed, 
was that Washington shenid hold the land and other property 
therein conveyed, for Smith, until he should be able to pay the 
debts from other sources,” and that this evidence might go to 
the jury for what it was worth. 

Upon a second trial, the plaintiff introduced as a witness 
the said Smith, who is an old man, when he testified as to his 
purpose and intent in making said deed; and the case states 
that in his testimony he made conflicting and contradictory 
statements to the plaintiff’s counsel, the counsel for thedefen- 
dants and the presiding Judge. Upon erossexamination he 
was asked if he had ever solicited one Johu R: Smith to aecept 
the trusteeship. He replied he never had. He was then asked 
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if he had not at different times and places, mentioning them, 
told divers persons, giving their names, that the deed in trust 
from himself to Washington was bona fide, and that he was 
willing for the world to know all about it. He replied that he 
did not recollect any such conversations. 

The persons named were then introduced by the defendants 
and testified that the conversations, as stated by the defendant’s 
counsel to witness Smith, had taken place at the times and 
places specified in counsel’s questions to said witness. The 
defendants also introduced John R. Smith, who testified that 
Samuel Smith had solicited him to accept’the trusteeship. The 
plaintiff then offered to introduce evidence to show the good 
character of the witness, Samuel Smith, when the defendant’s 
counsel admitted that Smith was a man of good character, 
remarking, “ we do not impeach his veracity, but merely his 
recollection ;” but the plaintiff insisted upon his right to show 
that the said witness was a man of great excellence of charac- 
ter, but his Honor excluded the testimony, and the plaintiff 
excepted. 

When the credibility of a witness is attacked from the nature 
of his evidence, from his situation, from bad character, from 
proof of previous inconsistent statements, or from imputations 
directed against him in cross examination, the party who has 
introduced him may prove other consistent statements, for the 
purpose of corroborating him. March v. Harrell, 1 Jones, 329. 

And the right to corroborate witnesses, whose testimony has 
been thus impeached, by proving their good characters, is 
assumed in the case cited, to be too plain for argument. 

The very nature of his evidence, and the peculiar situation 
of the witness, when he testifies that his own deed was fraudu- 
lent, puts him under a cloud, which grows darker when it is 
shown that his statements have been inconsistent and contra- 
dictory. 

The bare statement in the record puts an imputation upon 
the character of the witness, which cannot be removed by the 





JUNE TERM, 1874. 





Istzex v, Dewey, Guard’n. ef al. 





gracious admission of counsel that they only impeach his 
memory, and not his character. 

Who can tell what impression was made upon the jury, by 
these circumstances, so damaging to the testimony of the 
witness ? 

His character was necessarily impeached, and he therefore 
had the right to prove a good character, if he could do so. 

As a general rule, the character of all witnesses is open to 
attack, and it would seem but reasonable and fair that they 
should always have the privilege of showing a good character, 

And in the nature of things, the presumption of law, that 
“the character of a witness is good, until it be shown to be 
bad,” cannot impress a jury as forcibly and favorably as the 
proof of the fact would do. 

Mr. Ball, in the argument of another case, at this term, cited 
us to several English and American authorities, to show that 
evidence in support of good character is not admissible until 
the character of the witness has been attacked by an impeach- 
ing witness ; but such is not the rule in this State. 

We have followed the reasoning of Mr. Phillips, in his work 
on Evidence, 1 vol., page 806, quoted by Greenleaf, 521, when 
he says, “ In answer to evidence of contradictory statements, 
and for the purpose of corroborating the testimony of the wit- 
ness whose veracity has been thus impeached, it seems reason- 
able to be allowed to show that he is a man of the strictest in- 
tegrity, and of scrupulous regard for truth.” The last case in 
our own reports, where the subject is discussed, is State v. 
Cherry, 68 N. ©., 498. Upon that trial the prisoner intro- 
duced one James Davis, as a witness to character only, who 
testified that the character of certain State’s witnesses was bad 
for virtue and truth. He was then asked by the State if the 
character of those witnesses was not as good as his own, both 
for virtue and truth. The prisoner then introduced a wit- 
ness and proposed to prove the character of James Davis; 
the State objected, and the objection was sustained. 


2 
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The Chief Justice, in delivering the opinion of the Court, 
says: “ The question put to the witness, Davis, was an imputa- 
tion on his character, and was calculated to degrade him before 
the jury. * * * Why should the jury have been kept in 
the dark as to what kind of man this witness was? * * * 
It was said on the argument that his Honor rejected the evi- 
dence on a supposed rule of law, “an impeaching witness can- 
not be impeached ;” and we are told this supposed rule of law 
is acted upon in that circuit, and is based on the ground of 
avoiding an endless process. If the impeaching witness can 
be impeached, the last witmess may also be impeached, and so 
on ad infinitum. This inconvenience cannot occur very often, 
or be very serious, for the general practice is to call only the 
most respectable men in the community, as to character, and 
the instance of calling a witness of doubtfal character is ex- 
ceptional. Let it be understood that an impeaching witness 
cannot be impeached, and the exception will soon be the gen- 
eral rule. But-be this ae it may, éruéh should not be exeluded 
to avoid inconvenience. * * * Weimagine this supposed 
' ynle of evidence had its origin in a misapprehension of the rule, 
‘“‘ When a witness on eross-examination is interrogated as to a 
collateral fact, his answer concludes the matter, and no further 
evidence of particular facts is admissible, to avoid getting off on 
a side issue. 

Bat the matter is open to evidence of general character, so 
the error to which we have adverted seems to have been caused 
by not adverting to the distinction between evidence of par- 
ticular facts and evidence of general character.” 

There is error. 


Pee Cvrtas. Ventre de novo. 
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BRANSON OOLTRAINE, Executor, &c,, and others «. DEMPSEY 
BROWN and_ others. 


The rule obtaining in some of the English and American Courts, that 
evidence in support of good character is not admissible until the 
character of the witness has been attacked by an impeaching witness, 
is not the rule in this State. 


(See the case next before this.) 


Devisavir VEL Non, as to @ paper writing propounded in 
the Probate Court of Raypotrs county, and from thence re- 
moved to the Superior Court of Auamanog, and tried before 
his Honor, Judge Tourgee, at Spring Term, 1874. 

The paper propounded as the last will and testament of 
Jane Brown, was caveated by the defendants, certain of her- 
next of kin, npon the following grounds, to wit: 

1. That the alleged testatrix had not a testamentary capacity 
at the date of the original will, nor at the date of the codicil 
thereto added. ‘ 

2. That the alleged testatrix, the ssid Jane Brown, in the 
execution of the said paper writing propounded as a will, was 
acting under undue and fraudulent influence. 

On the trial in the Oourt below six issues were submitted to 
the jury, to wit: 

1. Did Jane Brown have testamentary capacity at the date 
of the paper writing propounded as her will? 

. 2. Did she have testamentary capacity at the date of the 
alleged execution of the codicil to the said will! | 

3. Did she execute the paper purporting to be her will ? 

4. Did she execute the instrument of writing propounded as. 
a codicil to said will # ' 

5. Was the execution of the instrument purporting to be- 
her will secured through fraudulent or undue influence upon 
the mind of the testatrix ? 

6. Was the execution of the instrument propounded as a 
codicil secured by fraud or undue influence ? 
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It was in evidence that the alleged testatrix lived with the 
defendant, Dempsey Brown, her son, for four years or there- 
‘abouts, next preceding the death of Haley Brown, another of 
her sons, except occasional absences on short visits, and some 
few weeks both before and after the death of said Haley 
Brown, whieh she spent at his house on the occasion of his 
last illness ; and during that time, Joe C. Brown, then fifteen 
or sixteen years of age, one of the propounders, a son of her 
deceased son, John S. Brown, was there with the testatrix ; 
that on leaving said Haley’s, the said Joe C. Brown went to 
the house of W. R. Frazier at Trinity College to board and 
attend school, and the testatrix came back to Dempsey Brown’s, 
where she staid a few weeks and then went on a visit to said 
Frazier’s house, where Joe O. Brown was boarding as afore- 
said, and there she remained for thirty-three days. 

Frazier stated that soon after coming to his house the old 
lady, (the alleged testatrix) then about eighty years of age, and 
Joe O. Brown were much together ;‘ that he heard them talk- 
ing together, and heard him frequently speak to her about his 
uncle, Dempsey, one of the caveators, and who at the time was 
guardian of the said Joe O. Brown, his brother and sister, 
having wasted their father and mother’s estate, and that they, 
the said children and wards, would never get anything from 
their said uncle, Dempsey Brown. 

The witnéss was uncertain whether ‘this conversation was 
before or after the making of the will, but afterwards said he 
thonght it was before. 

Frazier also heard the old lady frequently talking abot her 
son, Dempséy, and saying that she wanted to make a will, so 
‘that John’s children could get the most of her estate ; that 
Dempsey had wasted all that they had inherited from their 
‘father and mother, and if she didnot do something for them, 
‘they would be without anything. These con veriitions were 
not in the presence of Joe C. Brown. 

This witness furthér étated that he went for Dr. Craven to 

.come and see her, and he wrote ‘the script propounded ; that 
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he refused to become a witness to said will at first, for the 
reason that he did not believe that she was of a competent 
mind to make a will; but afterwards attested it at the sugges- 
tion of one Riddick, her agent, merely to pacify her. Witness 
said that the testatrix was very old and feeble, very forgetful, 
asking over and over again the same questions ina short time ; 
was almost blind and very hard of hearing; and from his, the 
witness’ observation and opportunies to judge of her during 
the thirty-three days she was at his house, he formed the 
opinion that she was not competent to make a will. 

In this connection the caveators asked the witness (Frazier) 
if he had ever heard Joe C. Brown talking to any other per- 
son about Dempsey Brown having wasted his father’s estate, 
while the testatrix was Ilving at his house. This question 
being objected to by the propounders, was raled out by the 
Court. Caveators excepted. 

In the course of the trial, one Dorset was introduced by the 
detendants, the caveators, who stated that he was a near neigh- 
bor—living four miles from Mrs. Brown, the alleged testatrix, 
and knew her intimately, and had known her intimately for 
forty odd years; that up to the years 1857 or 1858, she was a 
woman of good sense, at which time she was beaten by some 
person who robbed her, and after that time she was feeble in 
body und her mind impaired, the feebleness of both increasing, 
according to his observation, until she became childish. She 
was almost blind and very hard of hearing, of a rambling dis- 
position, and in her conversation asking a question over and 
over again. On one occasion, in the month of March prece- 
ding her death in February, 1871, he could not make her know 
him, even after telling her his name. Witness further stated 
that in hie opinion she had not capacity in 1866 to make a 
will, or to do any business acts. 

The caveators then proposed to ask the witness: From his 
knowledge of Jane Baown’s mental condition, did he think 
that if an instrument of the length of the one propounded was 
read over to her, she would have capacity to understand its 
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provisions? The question being objected to, was excluded by 
the Conrt, and the caveators excepted. 

Dempsey Brown, one of the caveators, stated that, in his 
opinion, his mother, the testatrix, at the date of the alleged will 
and codicil, was incapable of making a will, and that he had 
never heard of any wish on her part to make one, nor of her 
having made one, until after her death. That he was to see 
her on the day the pretended codicil is dated and just after it 
was written, and he then found her in such « condition that 
she did not know him, and he was unable to make her know 
him, even after telling her his name. 

To sustain this witness, the caveators offered to prove his 
general character, but his Honor refused to hear such proof) 
stating that as there had been no assault upon his character, he 
is presumed to be of good character, and that he should eo 
instruct the jury, and did so instruct them, which instruction 
was not objected to by the proponnders. 

The other subscribing witness to the original will, one Z. 
Rash, stated that he was not-at Frazier’s but one time for the 
purpose of attesting the will, and that then he did attest it. 
This witness denied that he hesitated to witness the will on 
account of any incapacity of the testatrix, but said he did hesi- 
tate to become & witness, becanse he was a minister of the 
gospel and a circuit rider, and he feared’he might be called 
from a distant station to prove the will ii Oéurt. 

Frazier, the other subseribing witness, having in hieéxami- 
nation stated that he and Rush were together ¢wice for the 
purpose of attesting the will, and that on the first of those oeca- 
sions they both declined, because of the incapacity of the testa 
trix, and on account of this conflict in the evidence of the two 
subseribing witnesses, the caveators proposed to. prove the 
general character of Frazier, which was not objected to by the 
propounders, but the proposed proof was rejected by the Court, 
for the reason that his character was presumed to be good To 
this ruling the caveators excepted. 
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As to the execution of the codicil, the propounders offered 
evidence that the same was executed on the 4th January, 1871; 
was drawn by one B. F. Hoover, and attested by him and 
Thomas White, at whose house the testatrix then was living. 
Both Hoover and White testified that Jane Brown, the alleged 
tes‘atrix, was of sound mind and capable to make awill. In 
answer to this, Dempsey Brown, her son, and one of the cav- 
eators testified that his mother, the testatrix, did not know 
him when he called to see her the same day; and Dr. Wins- 
low, the family physician, stated that he saw her two or three 
times in 1869, as her physician, and several other times, not 
professionally, the last time in November next before her 
death in February, and that at all of these times he found her, 
in his opinion, entirely incompetent to make a will, or to 
traneact any basiness. 

It was likewise in evidence that Hoover, one of the wit- 
nesses to the codicil, lived seventeen miles distant from the 
testatrix, and had not seen her for about three years, and was 
not with her en the occasion of drawing the codicil more than 
fifteen minutes. That White was the man at whose house she 
was living at the time, and where Joe O. Brown was a frequent 
visitor, and at the tinre addressing one of his daughters. That 
Joe O. Brown went for Hoover twice to come and write the 
codicil, and represented to him that the testatrix, besides 
wanting him to write the codicil, wished to make him and his 
brother and sister a deed of gift or transfer of a certain judg- 
ment of about $1,700, on Alex. Robbins’ estate; that Hoover, 
on such representation, farnished the said Joe C. Brown with 
a blank form of an assignment of a judgment ; and afterwards 
as he went to White’s to write the codicil, he went by Joe O. 
Brown’s and let him know where he was going; that soon 
after reaching White’s, Joe C. Brown appeared, and then the 
testatrix produced a copy of the form of assignment in the 
said Joe O. Brown’s handwriting, and signed it and drew an 
order on her agent, Riddick, for Mr. Gorrell’s receipt, as he 
had brought suit for her on the claim. This order was pre- 
















IN THE SUPREME COURT. 





CoutrarszE, Ex’r., &., of al. v. Brown ef al. 





sented to Riddick, who refused to give up the receipt without 
first seeing the testatrix. Other evidence was introduced, 
which, not bearing upon the points decided in this Court, need 
not be recited. 

The jury under the instructions of his Honor found all the 
issues in favor of the propounders. Motion for a new trial 
refused. Judgment and appeal by the caveators. 


Scott and Dillard & Gilmer, for appellants. 
Gorrell and Ball, contra. 


Serriz, J.. There was not only a direct conflict of testi- 
mony between Dempsey Brown and Frazier on the one side, 
and the witnesses for the propounders on the other, as to the 
mental capacity of the testatrix, Jane Brown; bat Frazier 
being a subscribing witness to the will, and testifying that the 
testatrix was not capable of making one, stood before the Court 


in a very awkward position, and it would seem that his charac- 
ter required support. 

As the question involved in this case is discussed and de- 
cided in Jsler v. Dewey, at this term, we eontent ourselves 
with a reference to the opinion in that case. 

Let it be certified that there is error. 


Per Crem. 
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N. L. STITH », JACOB LOOKABILL. 


Where land was conveyed to one én trust for certain purposes, and after- 
wards upon an attachment against the trustee at the suit of one of his 
creditors, the land was levied upon and sold, and purchased by the 
plaintiff: Held, that the trustee had such an estate as was subject to 
levy and sale; and that as against the defendant who failed to con- 
nect himself in any manner with the cestwi que trusts, the purchaser ac- 
quired a title which entitled him to the possession. 

A motion to non-suit a plaintiff in the midst of a trial on the ground 
that his evidence does not make out a case—the defendant’s counsel 
at the time stating that ‘if his Honor should overrule the motion, he 
had evidence to offer, showing title in himself,” is an unfair and loose 
mode of practice, and should not be tolerated. 


(Blackmer v. Phillips, 67 N. C. Rep. 840, cited and approved.) 


Civit actioy, to recover possession of certain real estate 
tried at the Spring Term, 1874, of the Superior Court of Da- 


vipson county, before his Honor, Judge Cloud. 

The plaintiff showed title from the State to oue J. M. Lisle; 
then a deed from Lisle to one F. M. Camman ; then an orig- 
inal attachment. against Camman, which was duly levied on 
the premises, and after proper proceedings had thereon, a final 
judgment in said attachment, and a ven. ew. issued to sell the 
land, Plaintiff farther showed a sale. and that A. B. Stith 
became the purchaser, who dying pendente lite, willed the 
same to the plaintiff; also, that the defendant was in possession. 

Here, the plaintiff resting his case, the defendant moved the 
Court to non-suit the plaintiff, on the ground that Camman did 
not acquire such an interest as was the subject of attachment, 
levy and sale under execution; the defendant stating that if 
his Honor should overrule the motion, he had evidence to offer 
showing title in himself. 

His Honor sustained the motion and non-suited the plaintiff. 
From this judgment the plaintiff appealed. 

The provisions of the deed to Camman is sufficiently set 
forth in the opinion of the Chief Justice. 
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Bailey, for the plaintiff, sabmitted the following brief: 


The case for plaintiff may be viewed in two aspects. 

I. Camman held discharged of the trust, 

(1.) Because the cestui que trusts were not ascertained. 

lf regarded as a /atent ambiguity it amounts to a patent am- 
biguity unless explained. 

Under statute of uses it was necessary to the execution of 
the use that there should be a cestui gue wse in esse, and there- - 
fore if a use was limited toa person not in esse, or a. person 
uncertain, the statute could have no operation. Sanders on 
Uses. 

And although by the strict construction of the Judges, a use 
could not be limited upon a use and the ulterior limitation 
was upheld in equity by the name of a trast. Yet still the 
object of said ulterior limitation was a cestui que use whose 
case was not transferred into possession, and should be as cer- 
tain a person as before. 

An uncertain person could not sue or subpana. 

(2.) If it be treated as a foreign corporation (and it does not 
appear to have been incorporated under our laws) it is submit- 
ted that such a corporation cannot take a trust of land without 
a legislative license. 

II. If either position be erroneous : 

Camman’s estate, treated as a naked legal title, was the sub- 
ject of sale under execution as decided by Giles v. Palmer, 4 
Jones, 386; Rutherford v. Green, 2 Ired. Eq., 121. 

The text books impliedly state the same doctrine in the prop- 
osition that a purchaser, under an extent, holds subject to the 
trust as coming in in the per and not the post. 


Dillard & Gilmer, with whom was J. M. McCorkle, for 
defendant, argued: 

There is only one point involved. 

I. Was the interest of F. W. Camman levied on and sold in 
plaintifi’s testator’s attachment (upon judgment against said 
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Camman personally,) such an interest ae could be sold under 
execution ¢ 

It was not. 2 Washburn on Real Prop., 181, and cases 
then cited ; Bostick v. Keiser, 4 J.J. Marsh, 597; Williame v. 
Fullerton. 20 Vermont 346. 

(a.) At one time, under our old syetem, while the legal and 
equitable jurisdictions of our Courts were separate, it would 
seem such an interest was subject to execution. Giles v. 
Palmer, 4 Jones 386. Yet this very case, in stating that a 
Court of Equity would interfere and prevent the purchaser 
from depriving the trustee of possession, confirms the princi- 
ple contended for above. 

(5.) But since the establishment of our new system, the 
Courts sittting as Vourts of both law and equity, no such rule 
will prevail, and Giles v. Palmer, it is submitted, is not now 
the law. Moore v. Byers, 65 N.©., 242. Moore v. Byers 
was the case of vendor and vendee of realty. The Court 
holds that the interest of neither is subject to levy and sale 
under execution. “The vendor holds the legal estate in trust 
for the vendee and is obliged specifically to perform the con- 
tract to make title, @c. And a levy and sale would divest him 
of the legal estate and would defeat the contract of the par- 
ties.” To the same eftect is Blackmer v. Phillips, 67 N. 
C. 340. See also Wash. on Real Property, 188, (marg.) 
“Such equitable estate in this Court is the same as the land, 
and the trustee is considered as a mere instrument of convey- 
ance.” Wash. on Real Prop., 181, Cholmendely v. Clinton, 
2 Jo. & W., 148. 

(c.) Courts of Equity always limit judgment levies to the 
actual interest of the judgment debtor, who in our case had 
none whatever, the land being held “for the sole arid exclusive 
use” of others. Brown v. Pierce,7 Wall. 205. Freeman 
on Judgments, sec. 357. A trustee cannot confessa judgment 
so as to bind the trust estate. Freeman on Judgments, sec. 
545; Hunt v. Townsend, 31 (Md.) 366. 

(d.) It is farther submitted that the declaration of trust in 
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the deed of Lisle to Camman, being an essential and important 
recital in that deed, it constitutes a part of the title conveyed, 
and even if plaintiff could sell it, he could never deny that he 
held in pure trust for the cestué gue trusts mentioned in the 
deed, and therefore he could show nothing beyond what he has 
shown, and upon his own case, he cannot recover. Crane v. 
Lessees, &c., 6 Peters, 611 and 612. 


Pearson, OC. J. Upon the motion to non-suit, the only 
question was, “had Camman such an estate as was subject to 
sale under execution by his creditors?” On this depended the 
right of the plaintiff, who was the purchaser, to maintain an 
action againt the defendant, who for the purposes of the motion, 
stands as a wrong-doer, without connection, either as assignee 
or agent, with the cestuz que trusts for whom Camman. is as- 
sumed to have held the legal estate. 

Mr. Gilmer in a well considered argument admitted the gen- 
eral positions taken by Mr. Bailey, in respect to “uses and 
trusts,” to-wit: 

-1.. This case did not come within the operation of Stat. 27th, 
Henry 8. So the legal title was in Camman, subject to the 
trust, set out in the deed “for the sole and exclusive benefit of 
the members of a company called and known as the “ Conrad 
Hill Gold and Copper Company,” their successors and assigns 
forever. 

2. Camman, in the Courts of law, was considered to be the 
owner of the land, and no notice was taken of the trust, to 
which he was subject. 

8. Camman had power to sign the legal estate, and it could 
be suld under an execution against him, the purchaser taking 
subject to the trust, and notice being presumed. 

4. Under the old system the plaintiff would have been en- 
titled to judgment on a demurrer to the evidence. 

Mr. Gilmer then * proved by the booke,” that although the 
plaintiff was in a Court of law, (under the old system,) treated 
as the absolute owner of the estate, still being a trustee, on the 
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face of the deed by which he derives title, he and his assignee, 
whether by his own sake, or that of the sheriff, is subject to 
the control of the Courts of equity, by which these trusts estates 
were upheld and treated, as the real ownership. See the 
reasoning in Blackmer v. Phillips, 67 N. C., 340. 

The trustee or his assignee will be enjoined from enforcing 
his mere legal right in order to take poseession of the land. 
From these premises he drew the conclusion that under our 
new system, the Court acting both as a Court of Equity and a 
Court of law, the assignee of the trustee by sale on execution 
will not be allowed to take judgment for the recovery of the 
possession of the land. : 

The argument is well constructed, but it fails in this: under 
the old system the Court of Equity only interfered by injunction 
to prevent the trustee or his assignee from taking possession as 
against the cestut que trusts, or their assignee or agent, but did 
not interfere in favor of a wrong-doer, who fails to connect him- 
self in any way with the cestui que trusts. Sach is the law 
under the new system. In our case, for the purposes of the 
motion to non-snit, the cestui que trusts are not before the 
Conrt, and the defendant stands as a wrong-doer, with-holding 
the possession from the plaintiff, who is the owner of the legal 
estate. 

If Camman had brought the action, the defendant, so far, as 
for the purposes of the motion, as the matter now stands, would 
not have under the old system, entitled himself to an injunction; 
neither can he do so under the new system, by which the 
equity of the case as well as the law is administered in the same 
Jorum, for the plain reason that he’ stands as a wrong-doer, 
with-holding the possession from one having the legal estate, 
and does not in any way connect himeelf with the supposed 
cestui que trusts. 

There is error. Judgment reversed and venire de novo. 

We cannot even by implication give sanction to the novel 
practice of allowing a motion to non-suit the plaintiff, in the 
midst of a trial,on the ground that his evidence does not make 
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out a case ; the counsel of defendent stating that if his Honor 
should over rule the motion he had evidence to offer, showing 
title in himself. 

By a demurrer to the evidence the defendant puts the case, 
which means the evitus issue, or end of the case, upon the suf- 
ficiency of the evidence. The judgment of the Court decides 
the action one way or the other. But by this novel practice 
the defendant has two chances to one, which is not “ fair play.” 

When it is decided that on the trial of a State case the de- 
fendant has no right to make a motion to dismiss the proceed- 
ing and for his discharge, upon the ground that the bill of 
indictment was fatally defective, and there could consequently 
be no judgment, even if the jury should find him guilty. 

We cannot tolerate this loose mode of trial. ©. 0. P. dis- 
penses with the formal mode of commencing actions and of 

pleading, but it does not'dispense with the rules for conducting 
trials which have been heretofore established, as essential to 
the fair administration of the law. After a jury is empanneled 
both sides. should, in the words of Lord Mansfield, “ play out 
their cards ;” so, in our case, Lookabill is not at liberty to hold 
back his defense and “ fish for” the opinion of the Court, upon 
the case made by the plaintiff by a motion to non-suit. 

The established rules of practice require that he shall 
himself upon that “ issue” as decisive of the action. 

New trial. This opinion will be certified. 


Pre Curiam. Ventre de novo. 

























JUNE TERM, 1874. 





OuTLaw and wife v. Fanmer et al. 





LEWIS OUTLAW and wife o. JOHN FARMER and others. 


Where the next of kin of an intestate, whose estate was not indebted, ap- 
pointed A and B their agents to settle the estate and make distribution ; 
and assuch, A and B sold the personals, taking bond payable to ‘‘A or B, 
agents ;” and afterwards C was duly appointed administrator of the 
same estate, who settled with A and B, taking the said bond and 
transfering it to one of the next of kin, as her distributive share. 


Held first, that the conjunction ‘‘or” in said bond should be construed 
to mean and; and second, that A and B were not executors de son tort, 
and the bond was valid, which the defendants, the obligors would 
have to pay to the assignee of the administrator. 


(Parker v. Carrow, 64 N. C. Rep. 568; State v. Purdee, 67 N. C. Rep. 
326; Turner v. Childs, 1 Dev. 25; Love v. Love, 3 Ired. Eq, 104; Fil- 
hour v. Gibson, 4 Tred, Eq. 455, cited and approved.) 


Crvm action, commencing in a Justice’s’ Court, for the 
recovery of a bond, and carried by appeal to the Superior 
Court of Wayne Oounty, where it was tried before Buaton, J., 
at the January (Special) Term, 1874, upon the following case 
agreed : 

The complaint of the plaintiffs was on a sealed instrument, 
purporting to be a bond, and of the following tenor : 


“Six months after date, we or either of us promise to pay to 
John Lewis or James Parker, agents, by agreement with the 
heirs of Anna Herring, deceased, the sum of one hundred and 
twenty-five dollars and fifty cents, as witness our hands and 
seals. January 10th, 1866. ‘ 

(Signed) “JOHN FARMER, (szat.]} 
“ And two others.” 


The defendants insisted that a recovery could not be had, 
because the bond was payable to John Lewis “or” James 
Parker. Objection overruled, and defendants excepted. 

Defendants then offered to prove that the said bond was 
given for the purchase of certain personal estate belonging to 
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one Anna Herring, deceased ; that said personal estate was 
purchased by the defendant, Farmer, and the other two defend- 
ants became his sureties to said bond. That said Anna Her- 
ring died on the 24th day of December, 1865, intestate, leaving 
two sisters of full age, and other next of kin; some of the 
latter being nnder twenty-one years of age. That said two 
grown sisters, one of whom is the plaintiff, Catherine, (wife of 
Outlaw,) desired that the estate of Anna Herring should be 
settled without administration, and, to that end, requested the 
said Lewis and Parker to sell the said personal estate of the 
said Anna and distribute the proceeds among the next of kin, 
and the said Lewis and Parker, in pursuance of said request, 
did sell said personal estate on the day the said bond bears 
date, taking for the property sold the bond in question. 

That afterwards, to wit: on the 20th day of February, 1866, 
one Rhodes became the administrator of said intestate ; that 
Lewis and Parker afterwards settled with Rhodes, and that he, 
Rhodes, assented to the delivery by Lewis and Parker of the 
bond herein sued upon, to the plaintiff, Catherine, as her dis- 
tributive share of the said estate; and that she, Catherine, took 
the bond with full notice of all the foregoing facts. 

The defendants insisted, upon this statement of facts : 

1. That the bond was void as to all the defendants ; 

2. That it was void as to the sureties, Grady and Smith. 

_His Honor was of opinion that the subsequent assent of 
Rhodes ratified the transaction, and rejected. the evidence ; 
and instructed the jury to render a verdict for the plaintiffs, 
and gave judgment accordingly. From which judgment 
defendants appealed. 


Faircloth & Granger, for feeslionts. 
Smith & Strong, contra. 


Byxvum, J. 1. The firet exception of the defendant is, that 
his Honor refused to hold that the bond, payable “to Joha 
Lewis or James Parker,” was void. . 
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The bond shows upon its face that the payees were joint 
agents. In such case this Court has recently decided that the 
word “or” will be construed “and.” Parker v. Carrow, 64 
N. ©. Rep., 568. It is not necessary toenqnire whether this 
would be a good bond without this construction. 

2. The second exception ‘is, that his Honor rejected the evi- 
dence offered by the defendants. 

We incline to the opinion that the evidence offered 
was admissible, upon the defence that the bond was void 
as against public pulicy or a prohibiting statute. But if 
admitted, would the evidence answer the action or benefit the 
defendants? State v. Purdee, 67 N.C. Rep., 326. We think 
not. The rejected evidence established the following facts :: 
That one Anna Herring died intestate and owing no debts. 
That her next of kin and distributees, met together and 
appointed Lewis and Parker their agents to sell the personal 
property of the intestate and distribute the proceeds among 
them. That these agents, in pursuance of this arrangement, 
did sell personal property to the defendant, Farmer, and took 
his bond for the purchase money, payable to them, as set forth, 
with the other defendants as sureties, That after the sale one 
Rhodes administered upon the estate of Anna Herring, and 
made a settlement with Parker and Lewis, ratifying what they 
had done, received the bond in question and transferred it to 
the female plaintiff, who was one of the distributees, in pay- 
ment of her share of the estate. Do these facts, in law, avoid 
the bond? 

It may be conceded, that as to the creditors of Anna Her- 
ring, had there been any, Lewis and Parker, notwithstanding 
their agency thus constituted, would have been executors de 
son tort, and liable to be sued by them, as such. Bat there is 
a manifest distinction between estates owing debts, where the 
rights of creditors and third parties intervene,and estates 
owing no debts, where the rights of the digtributees only are 
involved, which is our case. The defendants cannot maintain 
their ground without showing that Lewis and Parker were 
8 
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executors de son tort, whose act in selling where there were no 
debts to pay, was void. But where there are no debts and 
where the only parties having any interest in the estate, are 
the distributees, upon what principle can Parker and Lewis be 
declared. to be executors de son tort ? 

The whole beneficial interest in the estate is in the next of 
kin, the very parties who constitated these men their agents, 
to do the very thing that no one has any interest in but them- 
selves. Suppose the defendants had paid off the bond to these 
agents, would not the debt have been. discharged and the pur- 
chaser’s title be good? Suppose the administrator had brought 
his action against Lewis and Parker, as executors de son tort, 
to reeover thie valne of the property sold by them after they 
had collected and paid over to the distributees, would not this 
Court, as now constituted, have dismissed the action ? 

In no just sense can Lewis and Parker be considered as 
executors de son tort. They were appointed agents by the 
parties who owned the entire beneficial interest in the estate. 
Administration was only the technical form of passing the 
legal estate from the intestate to the distributees. Without 
administration they had the potential dominion over the estate 
‘and could dispose of it by sale, gift or testament.. Therefore 
a sale by their agent. conferred upon the purchaser a title 
which the Courts will protect. The bond given for the prop- 
erty was given on a.valaable consideration and is valid, both 
as to the principal and as to the sureties. The case of Turner 
v. Childs, 1 Dev., 25, supports this view. There sm agent, 
who sold goods of the intestate in his lifetime, collected the 
purehase money after his death. The Courtheld that he was 
not an executor de son tort, even as to creditors, because his 
right to cellect was colorable, which gave character to the 
‘transaction, as showing that it wae-not done as exeeutor or as 

an officious intermeddler. 

As to the subsequent ratification of the acts of Lewis and 
Pasker,-by Rhodes, the administrator: This case is put in the 
books, “ Where aman teck possession of an intestate’s goods 
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wrongfully and sold them to another, and then took out admin- 
istration, it was adjudged that the sale’ was good by relation.” 
Moor. 126, 5 Rep. 30. How far he is bound, in his character 
of rightful administrator by his own acts done while executor 
de son tort, may be a question, but it is certain that he can 
ratify and make valid, by relation, all those acts which would 
have been valid, had he been the rightful administrator. 1 
Williams on Executors, 240. If,then, Lewis and Parker, after 
this sale and bond taken, had administered by relation it would 
have validated these’ acts, and it must follow that they are 
equally made good when expressly ratified by him who does 
administer. 

This is the law in the case where there is an executor de son 
tort, even, which is the most unfavorable view that can be taken 
of the agents, Parker and Lewis. But we have before endeav- 
ored to show that these agents are not executors of their own 
wrong, representing, as they do, by authority, the only parties 
in interest, to wit, the distributees. 

If the next of kin had assigned their interest in the estate 
before administration, a court of equity would not allow the 
administrator to recover from the assignee. Zove v. Love, 3 
Ired: Eq:, 104. And where an administrator files a bill to 
recover # chose in action, which he had assigried before admin- 
istration granted to him, a court of equity will grant him no 
relief, wheu it appears that there is no creditor and that the 
next of kin had assented to the assignment. Fulhour v. Gib- 
son, 4 Ired. Eq., 455. 

So in this Court, where the equitable as well as legal rights 
of parties are administered; the bond sued on will be upheld 
as valid against the defendant, and the plaintiffs are entitled to 
judgment thereon. 


Per Curt. Judgment affirmed. 
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decided. 


which they were strangers. 


cation ; whereupon Jordan appealed. 


No counsel contra, in this Court. 


the question of praetice. 





JOHN H. OLEMENT, Adm’r., &c., . WILLIAM FOSTER and others. 


In a petition to sell land for assets, the purchasers. of the land sold are 
not permitted by a motion in the cause, to litigate questions arising. 
because of a trespass committed, or to have questions of boundary 


(Rogers v. Holt, Phill. Eq. 108; Mason v. Miles, 68 N. C. Rep. 564; Ma- 
son v: Blount, 63 N, C: Rep. 99, cited and distinguished from this ) 


Morton for an injunction, heard by his Honor, Judge Cloud, 
at Chambers in Davig county, on the Ist day of April, 1874. 

The plaintiff, as administrator, filed a petition to sell land to 
pay debts, when James Jordan became the purehaser of one of 
the tracts sold, and James B. Lanier purchased another tract 
adjoining. The sale ot the land was regularly confirmed, the 
purchase money paid and deeds made to the purchasers. 

Afterwards a difficulty arose between Jordan and Lanier 
concerning the removal of a division fence, and Jordan made 
an application to his Honor, at Chambers, founded upon aff- 
davit, for an order restraining Lanier from taking down and 
removing the fence. The order was granted to the hearing, at 
which time Lanier filed a counter affidavit, and insisted that 
Jordan’s remedy, if he had been injured, was.by an independent 
action, and not by a motion or proceeding in this cause, to 





His Honor being of the same opinion, dismissed the appli. 


McCorkle & Bailey, with whom was Craig.& Craig and 
Jones & Jones, cited and relied on Masons v. Miles, 63 N. C. 
Rep., 564, and Mason v. Blount, 65 N. C. Rep., 99-101. 


Pgarson, 0. J. We concur with his Honor. The injunc- 
tion ought to have been dissolved, both on the merits and on 
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If during his operations, in respect to the fence, Lanier 
crossed the line, the remedy of Jordan is by a civil action for 
injury to real estate, which corresponds with the old action, 
trespass guare clausum fregit. 

And it may be that if Lanier confined himself to his own 

_side of the dividing line, still if he broke the fence, which had 
been before used ag a commen means of protecting the crops, 
without giving reasonable notice to Jordan of his intention to 
do so, he could be sued for consequential damages in an action 
corresponding with “ trespass on the case,” at all events euch 
conduct on the part of Lanier would not have been consistent 
with good neighborship. 

We are unable, however, to see any principle on which this 
question of boundary or of consequential damages can be 
lugged into the proceeding of Clement, Adm’r, v. Foster; é. al., 
to sell land to pay debts, the parties to that proceeding have 
no concern whatever with the difference between Jordan and 
Lanier in respect to the fence; and would have cause to com- 
plain should that proeeeding be complicated and delayed by a 
matter in which they have no interest. The cases ogers v. 
Holt, Phil. Eq., 108; Mason v. Miles, 63 N. C., 564 ; Mason v. 
Blount, 65 N.C. Rep., 99, have no application to our case. In 
the cases of that class some or all of the parties to an action or 
proceeding still pending had an interest in the matter of the 
motion. No one of the parties to the proceeding Clements, 
Adm’r, v. Foster, et. al., have any concern whatever in tke 
matter of this motion. 

There is no error. 


Pee Our. Judgment affirmed. 
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time they become due. 


ment, 


Spring Term, 1873, of Anson Superior Court. 


substantially this: 


on the 1st January, 1864, escaped mutilation. 





forth below, this action is instituted. 





JOHN McLENDON ov. THE COMMISSIONERS OF ANSON COUNTY. 


Coupons attached to bonds issued by a county to pay its subscription to 
a railroad company bear interest at the rate of six per cent from the 


Mandamus may be applied for in a suit brought to recever certain cou- 
pons due from a county and is the proper remedy to enforce the judg- 


(Alexander v. Commissioners., of McDowell, 61 N. C. Rep. 330; Usele v. 
Commissioners., of Franklin, 70 N. C, Rep. 564, cited and approved.) 


Crvin action, for the recovery of certain coupons and for a 
mandamus, tried before his Honor, Judge Bueton, at the ° 





The case as settled by the counsel in the Court below is 


The county of Anson, as authorized by the aet of 1857, to 
alter and amend the charter of the Wilmington, Charlotte & 
Rutherford Railroad Company, issued certain conpon bonds, 
each dated Ist January, 1859, redeemable on the Ist January, 
1881, and bearing interest at the rate of seven per cent. 
plaintitf in this action became the holder of a number of said 
bonds, and some time in the spring ot 1865, by exposure to the 
weather, his bonds and conpons (having been buried to secure 
them against loss at the hands of lawless men,) became de- 
faced and mutilated to such extent, that in lieu of those defaced 
and mutilated the County Commissioners, by virtue of an act 
of the General Assembly, entitled “ An aet to authorize the 
Commissioneas of Anson county to issue bonds,” &e., ratified 
3d of April, 1871, issued to the plaintiff other coupon bonds 
of like tenor, and corresponding in all respects with the mu- 
tilated bonds and eoupons. Three of the coupons, maturing 


For the recovery of the foregoing coupons, specifically set 
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The material part of the said bonds is in these words: 
“The county of Anson, in the State of North Carolina, is 
justly indebted to John McLendon, or bearer, in the sum of 
one thousand dollars, and will pay the same to the holder 
hereof on the first day of January, in the year of our Lord 
one thousand eight hundred and eighty-one, at the Bank of 
Wadesborough, upor the surrender of this bond ; the interest 
at the rate of seven per cent. per annum to be paid annually 
on the Ist day of January in each and every year ensuing the 
date hereof, at the Bank of Wadesborough, upon the delivery 
of the said coupons or warrants hereto subjoined, as they shall 
respectively become due.” That the coupons attached to said 
bonds were thus worded: “ Anson county will pay to bearer, 
January Ist, 18—, coupon No. —, seventy dollars, annual in- 
terest on bond No. —-, at the bank of Wadesborough.” That 
the following are the coupons due and for which this action is 
brought, to wit: 

Nine coupons, (in which are included the three not defaced,) 
due January Ist, 1864; 

Thirteen coupons, due January Ist, 1865 ; 

Fourteen coupons, due January ist, 1867 ; 

Fourteen coupons, due January 1st, 1868; 

Fifteen coupons, due January Ist, 1869; 

Fifteen coupons, due January Ist, 1270. 

Amonnting to the aggregate value of five thousand six 
hundred dollars. 

The county of Anson had no funds of par value in the Bank 
of Wadesborough during the years 1864 and 1865 with which 
to pay the matured coupons, and has had no fands whatever 
in said bank since that time. That the Bank of Wadesborough 
ha’ not been since the let day of January, 1865, a bank of dis- 
count and deposit, but has had a place of business in the town 
of Wadesborough ever since 1865 for the purpose of settling 
the affairs of the said bank. 

That actual demand fur payment of said coupons was made 
on the 15th day of February, 1872, at the Bank of Wades- 
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borough and upon the Board of County Commissioners ; that 
the Board refused to pay said coupons unless the plaintiff 
would remit the interest claimed thereon, and that plaintiff 
was informed by the officer in charge of the bank that there 
were no funds deposited there for the payment of said coupons. 
At this time and the time of the demand on the Commis- 
sioners, the plaintiff had the coupens with him. The coupons 
were so mutilated and defaced that they could not be pre- 
sented for payment before their re-issue on the 2d day df Oc- 
tober, 1871, and none of those sued upon were ever presented 
or delivered for payment at the Bank of Wadesborough until 
the 5th day of February, 1872, nor was any demand for the 
payment of the same ever made at the bank or of the Com- 
missioners until that date. 

The issues arising from these facts and the pleadings are : 

1. Do the coupons for which this suit is brought bear in- 
terest? If so, from what date? 

2. Is the plaintiff entitled to a writ of mandamus, either 
alternative or peremptory, to the Board of County Comimis- 
sioners, as applied for by plaintiff? Or is mandamus an orig- 
inal action, to be applied for and prosecuted as a distinct civil 
action under the act of 1871 and 1872? 

His Honor was of opinion : 

1. That the county authorities ought to have had the money 
and kept it when the coupons were payable, so that it might 
have been received at any time after maturity. As they never 
had the money there at all, and have had the use of what ve- 
longed to the holder of the coupons ever since maturity, his 
Honor was of opinion that the Commissioners ought to pay 
interest from the maturity of the coupons, the interest on the 
coupons being at the rate of six per cent. and not seven per 
cent., the rate on the bond. Interest is allowed on the coupons 
by implication of law, and is at the legal rate. Interest on the 
bond is stipulated to be at the rate of seven per cent. 

. 2. As to the second issue, his Honor was of opinion that as 
this action is upon a money demand against a municipal cor- 
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poration, and as a mandwmus is asked for in the complaint as 
part of the remedy, and is in fact the only mode to enforce the 
judgment in the case, the plaintiff is entitled to a mandamus 
to enable him to realize the sum adjudged to be due him. 

It was therefore adjudged that the plaintiff recover of the 
defendant the sum of five thousand six hundred dollars, with 
interest at six per cent., on $630 from 1st January, 1864; on 
$910 from ist January, 1865 ; on $980 from 1st Jannary, 1867 ; 
on $980 from ist January, 1868; on $1,050 from ist January, 
1869; and on $1,050 from Ist January, 1870, with costs of 
suit, &e. . 

It was further adjudged by the Court that a writ of man- 
damus issue to the defendants under the seal of the Court, re- 
turnable to the next term, commanding them to proceed to 
provide the means to pay the sum herein adjudged to be due 
from them to the plaintiff, by laying the proper tax sufficient 
for that purpose, and that they pay said debt and also the costs 
of this action and make due retarn to the next term of this 
Court. 

From this judgment the defendants appealed. 


Battle & Son, for appellants. 
Steel & Walker and Busbee & Busbee, contra. 


Reap, J. The first question is: “ Do the coupons on which 
the suit is brought bear interest ¢ Ifso, from what date ?” They 
do bear interest from the date of their maturity. 7 Wallace, 
82. 

This would not have been controverted, probably, in view of 
the case in Wallace, if it were not that we have decided that a 
demand is necessary befure action brought against a Board of 
County Commissioners. 67 N.C. R., p.330. Alexander v. 
Commissioners McDowell County. And as demand was not 
made until 1872, although the coupons had matured several 
years before, it is insisted by defendant that they bear interest 
only from the demand in 1872. But thatdoes not follow. The 
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right of action may not accrue until after demand or until after 
a given time; while the cawse ot action may have existed long 
before. A note payable twelve months after date with interest 
from the date would be an instance of this. We require a de- 
mand before suit against County Commissioners in cases where 
it would not be reqnired against individuals, for the reasons 
stated in Alewander v. Commissioners of McDowell, supra, 
not to fix the amount of the liability, or the liability itself on 
any of its incidents; but simply to give notice of the liability, 
and an opportunity to pay without suit. 

The second question is, whether mandamus is the proper 
remedy to entorce the judgment; or whether after judgment 
another action must not be brought to obtain the writ ¢ 

Cui bono, another acticn? It is trne that a mandamus issues 
only when the amount is ascertained ; but here it is ascertained 
when the judgment is rendered, and the complaint demands 
both the judgment aud the writ of mandamus. This, there- 
fore, is a civil action for a mandamus as much as it is a civil 
action for amoney demand. Udzzle v. Commissioners Frank- 
lin County, 70 N. C. R., p. 564. 

We agree with his Honor also as to the rate of interest, six 
per cent. and as to the terms of the mandamus, directing the 
defendants to provide the means to satisfy the recovery by the 
levy of taxes or other efficient mode, and to pay and satisfy the 
recovery, and make return to the next term of this Court. 

There is no error. Judgment here for plaintiff, and a writ 
of mandamus in accordance with this opinion. 


Per Curiam. Judgment below affirmed. 
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JOHN R. SMITH and another », WILEY B. FORT. 


Where one is sued alone upon a verbal contract, and the evidence on 
the trial tends to show that the contract was made with the defendant 
and another person, it is error in the Court to leave it to the jury to 
say whether there was a sale to the defendant alone, and the de- 
fendant is entitled to a new trial. 


Civ action, tried before his Honor, Judge Buaton, at the 
Special (January) Term, 1874, of the Superior Court of Wayne 
county. 

The ease. as settled by his Honor, (the eounse) disagreeing 
thereon,) is substantially as follows : 

The plaintiffs were owners of a steam saw mill and fixtures, 
which, on the 26th Nov., 1868, they contracted to sell to the 
firm of Jenkins & Southard for the sam of $1,500, secured 
by three notes of $500 each, due respectively at 3,6 and 9 
months from 26th Nov., 1868, with interest. According to the 
contract, which was in writing, the vendees were placed in 
possession, but the title was retained by the vendors, until pay- 
ment in full. After anumber of payments, which were entered 
as credits on the notes, redueing the principal to about one half 
ot the original amount, Jenkins & Southard parted with their 
interest in the mill and fixtures to one Ballinger, and put him 
into possession. 

Rufus Edmundson, ove of the plaintiffs, testified: That on 
the Ist September, 1871, the defendant came to him in Golds 
boro’, and remarked that he had come to buy our saw mill. 
Witness asked him, if he proposed to take the position occu- 
pied by him and his partner, Smith, the other plaintiff, towards 
Jenkins & Southard in regard to title. Defendant said that 
he did. Witness then said that he and partner wanted to 
sell. Defendant answered that if the amount was not more 
than he understood it was, he would buy., Witness told him 
that the amount due upon the sale notes was not exceeding 
$900, and he thought it would be less. He, the defendant, 
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then said that he and one Yelverton had agreed to buy, and 
that he had come up for that purpose, and to raise the mort- 
gage, if there was no more due upon it than he heard there 
was. Witness asked Fort what he proposed to do if he and 
Yelverton purchased the mill. His answer was, that they were 
going to buy it for Ballinger and wanted it to remain where it 
was—the place where Ballinger was then running it. To this 
witness replied that it would suit them (he and his partner) 
exactly, as they wanted to have some timber cut. He then 
handed defendant, Fort, the papers and told him “ Zhere are 
the contract and notes, the mill is yours,” saying further, that 
it might possibly require a written transfer on their part, but 
to go and consult a lawyer. As to payment, the defendant 
said that if we insisted on it, he would pay part. that day, 
though it would be inconvenient, and he prefered to get his 
cotton out first; and on being asked when he would be ready 
he replied in Octuber next. 

On the same day witness again saw defendant at the law- 
office of Mr. Faircloth, and told him that his partner (the plain- 
tiff Smith) was not at home, in consequence of whose absence 
the witness would not be able to get the exact amount of the 
credit on the notes, some of which had not been endorsed, aud 
the amount of which Smith had. Witness and defendant agreed 
to leave the paper, with Faircloth, and ascertain from Smith 
the amount of credits. This was on Tuesday, and Fort re- 
marked that he and Yelverton would be there on Friday or 
Saturday following to complete the settlement. Fort did not 
come either on Friday or Saturday, and on the Sunday follow- 
ing the mill was burned. 

The witness further stated that someten days afterwards, or 
perhaps more, he saw Fort and he told witness that Yelverton 
was disposed to back out, but that if he was bound, Yelverton 
was too, and that he, himself, would not go back on his word 
for that amount. Witness saw him two or three times after- 
wards, and was informed by him that we would have to sue, 
as Yelverton would not pay. 
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Upon his cross-examination this witness further stated: That 
the papers were taken to lawyer Faireloth to see if a written 
transfer was necessary to pass the title. When witness passed 
the papers the defendant took them and said nothing. It was 
at the suggestion of the witness that they went to Faircloth. 

Being re-examined the witness stated that the land on which 
the mill stood did not belong to himand his partner. Witness 
did not know how the papers got into the hands of his counsel. 

The witness further stated that there was a bill of Jumber 
sawed for the defendant before the sale, the amount of which 
he has since paid to Smith. There was an arrangement be- 
tween Smith, Fort and Ballinger that the amount was to be 
credited on the notes. 

The papers, contract and notes were then exhibited, the wit- 
ness stating that he and his partner, the co-plaintiff, had en- 
dorsed a written transfer to the defendant and Yelverton on 
the contract, and had also endorsed the notes without recourse. 
This may have been done since the mill was burned, but the 
witness did not think it was. The credits have also all been 
endorsed. 

John R. Smith, the other plaintiff, testified: That the first 
conversation he had with the defendant was some eight or ten 
days after the mill was burned. The defendant, Edmundson, 
the co-plaintiff and himself met in front of the Sheriff's office, 
and defendant remarked that he was out of the trade. Upon 
being asked why, he said that Yelverton had sent word that he 
would not take the mill. The plaintiffs told him that they 
had heard nothing of it, and they had made the transfer. An 
hour or two later the same parties met again in the office of the 
Sheriff, when Fort remarked that he would still stick up and 
pay for the mill, that he would rather loose $1,000 than falsify 
his word. 

At the next Court witness further stated that the defendant 
seemed willing, but said that Yelverton held a right to Jenkins’ 
land, and he (Fort) was afraid Jenkins would burn him 
up, unless Yelverton eame into the trade, and Yelverton 










































IN THE SUPREME COURT. 





Smrtw and another v. For. 





scened disposed to back out. Witness said that Yelverton told 
him he never agreed to buy the mill in company with the 
defendant, but only agreed’ to go security for him. This the 
witness told Fort, the defendant, who said that Yelverton had 
so agreed and could not get out of itthat way. The plaintiffs 
told the defendant that they had no claims on Yelverton, as 
the contract was made with himeelf. 

Witness also stated that he had made a calculation and found 
that there was due on the notes, ist Sept., 1871, the sum of 
$895.92. The notes witness found at Faircloth’s office ; and 
the transfer was made during that week and signed by the 
plaintiffs. It was made before Sunday. The papers remained 
with Mr. Faircloth, and the witness has never had possession 
of them since that time. 

In May, 1871, defendant came to witness and told him that 
he wanted a bill of lumber sawed, and as he and Jenkins were 
not on good terms, he wanted the witness to get the lumber 
sawed. Witness and his partner spoke to Jenkins about the 
matter, and he agreed tosaw the lumber. The defendant gave 
witness the bill and it was sawed, and he paid witness for the 
same in 1871, after the trade, by crediting the sum, to wit: 
$116.50 on the $895.92 the price of the mill, &c., remaining 
unpaid. 

Witness authorized. Edmundson to sell the mill; did not 
know on whose land it stood. 

Cross-examined, the witness stated that he received a letter 
from Ballinger informing him that the mill was burned. The 
witness had signed the transfer before he heard that the mill 
wasiburned. Witneseand his partner owned the mill together. 
The agreement was, that the defendant was to pay the balance 
dre-on the notes. Thedefendant had informed the witness 
that Ballinger claimed the amount he owed for sawing the bill 
of.Jumber before spoken of, and as the plaintiffs also claimed 
it, requested that they would warrant for it: This was done, 
and the plaintitis obtained judgment, Ballinger being present. 

-The-transfer was signed the same day it was drawn by the 
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lawyer. No money passed and no notes were given; the 
transfer was made to Fort and Yelverton, and the defendant 
wanted the present suit to be brought against himself and 
Yelverton. 

Bailinger, a witness for the plaintiffs, testified that he was 
in charge of the mill, and went to defendant, Fort, and asked 
him to raise the mortgage or lien held by Smith and Yelver- 
ton, promising, if he would do so, that he would give him the 
amount of the bill for sawing his lamber. Defendant prom- 
ised that he would see Yelverton and let the witness know. 
He did so, and told the witness that he would, saying that he 
would go to Goldsboro’ the next evening and attend to it. On 
his return from Goldsboro’, the defendant informed the witness 
that he had seen Edmundson and had arranged the matter ; 
that it would be all right, and they were going down on next 
Satarday to sign the papers. He said it would have been 
fixed up, but Smith was not there to sign them ; that it was all 
right and that he, the witness, could go right on, as the papers 
would be fixed the next Saturday. Defendant told witness he 
had travelled rapidly to Goldsboro’, changing horses on the 
way at Coley’s. 

The bill of lumber spoken of was sawed for defendant before 
his contract with Smith and Edmundson. 

Upon his cross-examination the witness said: He had 
bought the mill from Jenkins, and had it in operation until the 
Saturday, 12 m, before it was burned on Sunday. Witness 
sawed defendant’s lumber at the request of Smith. He was 
running the mill. from Tuesday up to Saturday ; the defend- 
ant got some lumber after witness repaired the mill; this was 
another little bill given to witness by Fort afterwards. 

The defendant used the words, “ it is all right, go ahead, it is 
fixed, or will be fixed, next Saturday.” He mentioned no 
price. Witness wanted to get the money for sawing the de 
fendant’s lumber to help repair the mill. 

For the defendant, he himself first testified: On Tuesday, 
1st of September, 1871, witness met Edmundson at the'stere 
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of one Kornegay, in Goldsboro’, and stated to him that he had 
come up to purchase the mill if his lien or mortgage upon it 
was not more than he heard it was. Edmundson had pro- 
posed to sell it to him before. He, Edmundson, pulled the con- 
tract papers out, and handing the same to him, suggested a 
meeting at the oflice of Mr. Faircloth for the purpose of ex- 
amioing them. They did so, but after consultation and upon 
the suggestion of Mr. Faircloth, postponed the matter until 
Saturday, when all the parties could be present, Smith being ( 
absent. Witness did not recollect that Edmundson told him 
that the mill “is yours.” Witness had not heard the papers . 
read until the trial. Edmundson said there had been some { ‘ 
payments on the papers, which Smith knew of. Witness did | 
not mention to him what he understood the amount due to be. : 
Edmundson asked of lawyer Faircloth if he could transfer the 
title to the mill. Faircloth examined the papers and expressed é 
the opinion that it could be done. 

Witness told Edmundson that he and Yelverton wanted to 2 
buy. Edmundson said he did not know how much is due, and . 
witness never heard how much was due until after the mill 
was burned. Edmundson said he would wait awhile for the 
money if it would be an accommodation. Witness went home 
and communicated to Yelverton what had taken place. On 
the Sunday following the mill was burned. 

In regard to the bill of lumber Smith told the witness that 
he could arrange it so that it could go on the mortgage. Wit- 
ness gave him the bill and Ballinger sawed it; he afterwards 
offered to pay Smith for the bill, but he said there was no use 
for him to receive it, as the mill was the witness’s. Ballinger 
and Jenkius claimed the price of the lumber afterwards, and 
of this witness informed Smith, who told him to come to the 
court house and he would warrant him Witness accepted 
service of the summons and notified Ballinger. All met at 
the trial, and Ballinger agreeing that the price might go on the 
mortgage, witness gave Smith an order for the money, which 
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Witness further stated that Smith spoke of bringing suit 
and also of leaving it to referees. Edmundson stated to wit- 
ness that he did not recollect the exact amount due on the 
note; witness did not recollect that Edmundson said he would 
guaranty the amount should not exceed $900. Jenkins was 
in Goldsboro’ the day witness had the conversation with Ed- 
mundson. 

Cross-examined, the witness said: That he was brought to 
Goldsboro’ that day by Jack Barden, and he told him to bring 
him as soon as possible, as he wanted to see Edmundson betore 
Jenkins did. Witnees made arrangements to get money from 
one Day in the event he purchased the mill, and informed Ed: 
mundson that he could pay a part of the amount on that day ; 
he also told him that he had a race to get there before other 
men. Edmundson mentioned an amount which the mortgage 
would not exceed, but witness does not recollect that amount ; 
he went to Faircloth’s office to ascertain as- to the title and to 
find out from Smith the amount yet due. Witness did not 
return to Goldsboro’ on Friday or Saturday, nor did he request 
Smith to warrant him for the bill for sawing, &c., as he had 
offered to pay him after the mill was burned. 

Ballinger gave witness a receipt for the amount, and directed 
it to be credited on the amount. Witness made the remark 
that he would pay $1,000 rather than forfeit his words, and he © 
is still of the same sentiment. Witness told Smith that Yel- 
verton would not pay, and of course he would not; that Yel- 
verton had backed out, and so had he. He did not tell them 
to see Yelverton; may have remarked that they would have to 
sue before they got the money. After the fire Ballinger tried 
to repair the mill, but gave it up as a bad job, and rented out 
a part of it. 

The witness (the defendant) upon the direct examination 
being resumed, stated that Ballinger was running the mill 
when he had the lumber spoken of sawed. That he never 
invited this suit; but said if they got the money it would be 
by suit. Witness always denied completing the contract; the 
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plaintiffs insisted that he had bought the mill ; heinsisted that 
he had not; he made arrangements with Day to get money on 
Saturday in case he needed it. At the back of the sheriff's 
office, witness told Smith that Yelverton refused to buy the 
mill; and he further told him that he could not see how the 
plaintiffs could transfer the property in his and Yelverton’s 
absence, and then sue him and leave out Yelverton. 

William T. Faircloth, for defendant stated: Edmundson 
and Fort came to his office on Tuesday, 1st September, 1871. 
After talking in a friendly way for some time, they called upon 
me to know whether they could transfer title to the property and 
papers without the transfer being in writing. He informed 
them it could be done, but advised that it should be in writing. 
They asked if Edmundson and Smith should both transfer; 
witness answered, as they were partners, either could, but again 
advised that both should sign the transfer. The parties then 
fized on Friday or Saturday following, when they would meet 
again, the defendant bringing Yelverton, and Edmandson, 
Smith, the latter not being present at the first conference. 

Witness wrote the transfer some time in September, 1871; 
‘the parties signed it in his presence; he omitted to insert the 
-day of the month, with.a purpose, which purpose he did not 
draw to their attention, The best impression of the witness 
was, that the transfer was written and signed during that week. 
The papers were left with him to be kept until Saturday. 
‘Witness gave the papers to the plaintiffs or to their attorney; 
after both sides told him that they had disagreed. 

Thomas Yelwerton testified that he was in company with 
.Jenkine after Fort had returned from Goldsboro’: he rode up, 
and Jenking asked him, “ Have you bought that milll?” Fort 
said nothing, and Jenkins asked, “ Did you pay any money ?” 
Fort made no reply, but rode off eight or ten steps, called me 
‘to him.and said: “I have not bought the mill, but I havegot 
iit-fized eo that I can get her if we want her. Edmundson 
gave me the papers, which I gave to Faircloth; Smith was 
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not there; the matter was postponed, and we are all to meet 
down there on Saturday.” 

Cross-examined, witness said that it was the Wednesday 
after the Tuesday when he saw Fort as he was passing. He 
and Jenkins were not friendly ; the mill was burned on Sun- 
day. Fort did not tell him what he was to pay for the mill ; 
neither of them went to Goldsboro’ on Saturday. Fort never 
asked him to pay any amount, and the witness did not know 
exactly how he wanted to ase his name. Witness tuld Smith 
that he had agreed that Fort should have the use of his name, 
and that he thought he wanted it as security. 

Mr. Jenkins testified that Ballinger fixed up the mill a little 
after it was burned, and sawed a little and quit. A part has 
been moved away. 

His Honor charged the jury: 

The plaintiffs claim (1) that the defendant bought the mill 
and has not paid for it; and if this is not so, then, (2) the de- 
fendant agreed to buy the mill, and violated his agreement. 

On the other hand the defendant insists that he merely 
wanted to bay the mill if it could be bought on satisfactory 
terms, but that he neither bought it nor agreed to buy it. 

1. Whether there was a sale or not is a question for the jury 
to determine as they shall gather the intention of the parties, 
not the intention of one only, but of both. Upon a completed 
sale the property passes to the purchaser, and conversely, if the 
property passes the sale is complete. The property does not 
pass absolutely unless the sale be completed, and it is not com- 
pleted until the happening of any event expressly provided for, 

* As between the parties property may pass by a sale without 
delivery of possession, if it is so agreed between the parties. If 
the property passes without a change of possession, and the 
thing sold perishes, the loss falls on the purchaser, for it is his 
property. 

In regard to the price, it must be certain, or capable of being 
made #0 by réfefence to a definite standard: It may be pay- 
able in the fature if the parties so agree. 
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2. An agreement to sell is a different thing from a sale, and 
therefore no mere promise to sell hereafter amounts to a pres- 
ent sale. Where there is no sale, but merely an agreement to 
sell, and the property perishes, the loss falls on the owner, and 
not on. the proposed purchaser. 

These are the general principles of law applicable to the case. 
It is for the jury to apply them according as they shall find the 
facts. 

(1.) If the jury shall find from the evidence that it was the 
intention of both parties at the interview between Edmundson 
and Fort, on Tuesday, Ist September, 1871, that the title of 
the property should pass to Fort at once, and he was te pay for 
it the balance due upon the notes of Jenkins and Southard, to 
be ascertained by calculation afterwards, the amount not to ex- 
ceed $900, then the plaintiffs would be entitled to a verdict 
for the price agreed to be ascertained by such calculation. 

(2.) If the jury shall find from the evidence that there was 
no sale effected on Tuesday between the parties, but that Fort 
then agreed to buy and to return on Friday or Saturday and 
complete the purchase, and that he violated the agreement, then 
the plaintiffs would be entitled to nominal damages, there being 
no evidence that the property was worth less in marketable 
value on Friday or Saturday than it was on Tuesday, and the 
rule being where there was a wrong, but no injury, the dam- 
ages are nominal, and in such cases the verdict should be for a 
sixpence. 

(3.) If the jury shall find from the evidence that there was 
no sale and no agreement to purchase, and all that was done 
between the parties was a mere appointment to meet to see” 
whether they could not agree on Friday or Saturday, then the 
plaintiffs were entitled to recover nothing, and. the verdict 
should be in favor of defendant. 

To the foregoing charge the defendant excepted, and asked 
his Honor to instruct the jury: “ That if he; (the defendant,) 
did not complete the contract he was only liable for nominal 
damages unless he caused or contributed to cause the destruc- 
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tion of the property, and that there is no evidence that he 
either caused or contributed to cause the destruction of the 
property.” 

This special instruction his Honor omitted to give, as there 
was no allegation or insinuation, either in the evidence or the 
argument of counsel, that the defendant had either caused or 
contributed to cause the destruction of the property ; and his 
Honor was of opinion that the charge already given covered 
the principal portion of the instruction. Defendant again ex- 
cepted. , 

The jary rendered a verdict for the plaintiffs, finding that 
there was'a sale under a special contract between the parties. 
Upon the finding a reference was ordered to the clerk to ascer- 
tain the balance due after allowing the credits endoreed on the 
notes, and the farther sum of $116.50, the amount of the bill 
of lumber paid for by defendant. 

Rule for a new trial, upon the ground that his Honor erred 
in leaving the intention of the parties to the jury, when there 
was no delivery nor ascertainment of the price. And also, in 
instracting the jury that the measure of damages, in case there 
was a sale upon the terms contended for by plaintiffs, could be 
ascertained by a calculation upon the notes to find the balance 
due upon the original contract of sale between plaintiffs and 
Jenkins and Southard. Rule.granted and discharged. Judg- 
ment and appeal by defendant. 


Isler, for appeliant. 
Smith & Strong, contra. 


Serriz, J. We have frequently had oceasion to condemn 
the practice of sending to this Court a full report of all the 
evidence adduced upon the trial, but in the case before us, 
owing to a disagreement of counsel, his Honor has seen fit to 
do so. And here, at least, it serves a useful purpose, in that 
we are enabled to correct an error that does not otherwise ap- 
pear upon the record. 
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His Honor left it to the jury to say whether or not there 
had been a sale of the mill and fixtures by the plaintitis to the 
defendant Fort, alone, when the written transfer made by the 
plaintiffs, without receiving in return any security, money or 
other compensation, in thf absence of the defendant, (whether 
before or after the burning of the mill does not elearly appear,) 
shows that the plaintiffs intended that it should appear that 
they had transferred the property to Fort and Yelverton 
jointly. 

The evidence for the defendant tends to prove that no con- 
tract was executed on Tuesday, but that there was # eonver- 
sation about a trade to be consummated between the plaintifis 
on the one side and the defendant and Yelverton on the other, 
and that there was an understanding between the plaintiff, Ed- 
mundson, and the defendant, that all parties should meet on 
Saturday, when the price could be ascertained and the contract 
executed. The evidence for the plaintiff tends te prove that 
there was a sale to Fort and Yelverton. ; 

The idea of holding Fort alone responsible seems to have 
been an afterthought, not supported by the evidenee. 

His Honor should have instructed the jury that there was 
no evidence upon which they could find that Fort alone had 
bought or contracted to buy the mill and fixtures. 

There is error, for which there must be a venire de novo. 


Per Curiam. Venire de nowo. 
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THOMAS GRAY and wife and another o JAMES A. GAITHER, 
Exec’r., &c. 


An order of a Judge, for the defendant to appear at a subsequent time 
and show cause why a receiver may not be appointed, does not involve 
any matter of law nor effect any substantial right, and therefore, is 
not such an order as can be appealed from. 


Orv action, returnable to the Spring Term, 1874, of Daviz 
Superior Court, and heard before Cloud, J., upon a motion in 
the canse., | 

In 187% ne James Gray died, leaving a last will and testa- 
ment, which was duly admitted to probate, the defendant qual- 
ifying as executor thereof. 

The plaintiffs instituted thie action to recover a legacy under 
said will, and on Wednesday of the return term moved to be 
allowed until the following Friday to file their complaint. On 
Friday they were allowed turthertime tofile their complaint, the 
defendant objecting. On Wednesday of the second week the 
plaintiffs filed an affidavit suggesting a waste of the estate by 
the defendant and that he had given no bond, and moved for 
the appointment of a receiver. His Honor made an order on 
the defendant to appear before him on a certain day at Cham- 
bers and show cause why a receiver should not be appointed. 
From this order the defendant appealed. 


Furches, for appellant. 
McCorkle & Bailey, coutra. 


Ropman, J. The cases in which an appeal is allowed are 
stated in C. C. P., sec. 299. “An appeal may be taken from 
every judicial order or determination of a Judge of a Superior 
Court upon or involving @ matter of law or legal inference, 
whether made in or out of term which affects a substantial 
right claimed in any action or proceeding,” &c. 

The present case fails to come within this liberal rule in two 
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respects. 1. The order of the Judge does not involve any 
matter of law. 2. It does not affect any substantial right. 

The order determines nothing. It is merely in the nature 
of a notice to appear and show cause why an order for the 
appointment of a receiver should not be made. There was no 
necessity for having such an order sanctioned by a Judge. A 
notice from the plaintiff that on a certain day he would move 
for an order, &c., would have been sufficient. It is contended 
that the rule or order which the Judge made amounted to a 
determination by him that upon the case which the plaintiff 
then presented, and unless the defendant could showeanse to 
the contrary, he would make the final order desired. We do 
not so consider it. As the plaintiff himself could have given 
a sufficient notice, it would probably have been best for the 
Judge to have abstained from giving his unnecessary sanction. 
But that the notice is directed by the Judge does not alter its 
character. It remains merely a notice, and affects no right of 
either party unless the Judge on the return day shal] make 
some other order. 


Per Curiam. Appeal dismissed. 








STATE v. WILLIAM H. CURTIS. 


If a special verdict find facts of an unequivocal character, the Court can 
declare the guilt or innocence of the defendant as a question of law; 
but if the facts found are equivocal—may mean one thing or another 
—then the Court cannot determine as a question of law the guilt or 
innocence of the defendant. 


Inpicrment, robbery from the person, tried at the Spring 
Term, 1874, of Caswett Superior Court before his Honor, 


Judge Tourgee. 
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On the trial below the jury retarned the following special 
verdict : 

“That the defendant with one Buck Brandon went to the 
store of the prosecutor, in company with four others, at 6 
o’clock and 30 minutes, December 25th, 1873; that Brandon 
had a double barrel gan, which he set behind the door in the 
store room. 

“That soon after the other four men left the store. Brandon 
then caught the prosecutor about the body and-arms, while the 
defendant rifled the cash drawer and took outside the store the 
articles operged in the indictment—making two trips for this 
purpose. 7” 

“In response to the cries of the prosecutor lis wife came to 
his aid, and the defendant and Brandon left the store, carrying 
away the articles charged. That theson of prosecutor saw the 
defendant and Brandon the same night, and asked Brandon 
in defendant’s presence why they had treated his father in 
the manner they did? Brandon said he had taken nothing, 
but defendant had a bottle of whiskey around the fence there 
which he could have. . 

“ The next morning: the defendant being inquired of as to 
what he had done with the articles taken, especially the blanket, 
denied having taken it but afterwards went and got it and told 
where the jars and other articles (except the money.) might be 
found. 

“ Neither the defendant nor Brandon were disguised, and both 
were known to the prosecutor, and inade no attempt to conceal 
their faces or persons. Whether upon these facts the defendant 
be guilty or not guilty, the jury respectfully snbmit to the 
Court.” 

Upon the finding of the foregoing ‘facts the Court adjudged 
the defendant not guilty, from which judgment the Solicitor 
for the State appealed. 


Attorney General Hargrove, for the State. 
No counsel contra in this Court. 
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Reaps, J. If a special verdict find facts of an unequivical 
character, the Court can declare the guilt or innocence of the 
defendant as a question of law, but if the facts found are equiv- 
ocal, may mean one thing or another, then the Court cannot 
determine as a question of law the guilt or innocence of the 
defendant. For example: the jury find that the defendant 
rudely and of purpose ran against the prosecutor and pushed 
him down. The Court would have no difficulty in deciding 
that to be an assault and battery. And so if the jury find that 
the defendant accidentally stumbled and ran against the pros- 
ecutor and pushed him down, the Court could see thatthat was 
not an assault and battery. But if the jury find simple 
fact that the defendant ran against the prosecutor and pushed 
him down witbout finding whether it was by accident or de- 
sign, then, as has just been seen, the act being equivocal, the 
Court could not determine the guilt or innocence of the de- 


* fendant. 


There are two objections made to this view. One is that a 
man is preswmed to intend the consequénces of his acts. The 
other is that the defendant is entitled to the most favorable 
construction of whatever is doubtful. Both of these objections 
might be urged on the trial with propriety. The prosecutor 
might have insisted that when he proved the acts, the burden 
was upon the defendant to show mitigation or excuse. And 
on the other hand if the defendant offered any thing in miti- 
gation or excuse, or if any thing appeared in ‘he case, he had 
the right to have the benefit of doubts. How all this was upon 
the trial we do not know. Bat when the jury undertook to 
find a special verdict the burden was upon them to present all 
the facts. As in the case put above the Solicitor might prove 
that the defendant ran against the prosecutor and pushed him 
down, and stop his case, and insist upon a conviction upon the 
presumption that the defendant intended the consequence of 
his act. And then the defendant would have to show the ae- 
cident in excuse. But the jury in a special verdist must state 
both sides, viz: the facts that were shown to prove his guilt, 
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and the tacts shown iu excuse, and if nothing was shown in ex- 
cuse then they ought to state that fact, or that the act was done 
‘on purpose. 

In the case before ns the special verdict states what was done, 
but the intent is not stated. And it is very evident that that 
was the difficulty they had in coming to a general verdict. 
They could not satisfy themeelves as to the intent. Was it the 
purpose to steal, or was it a Christmas frolic. Now that is not 
a question of law, but it is a question of fact which the jury 
ought to have found. 

In Hawkins’ Pleas of the Crown, vol. 2, p. 622, one of his 
twelve points said to be settled, is as follows: “That the 
Court in jadging upon a special verdict is confined to the 
facts expressly found, and cannot supply the want thereof 
as to any material part, by an argument or implication from 
what is expressly found ; and therefore, where an indictment set 
forth that the defendant discharged a gun against J. 8. and 
thereby gave him a mortal wound, &c.,and the special verdict 
found that he discharged a gun and thereby killed J. S., but 
did not expressly say that he discharged it against J. S., it was 
adjudged that the Court could not take it from the other cir- 
cumstances of the facts, which were expressly found, though 
they were as full to the purpose as possible that the defendant 
discharged the gun against J. 8.” 

In support of the text, Mr.|Hawkins refers to a case in 
Strange’s Reports, p. 1015, Rew v. Francis, which is interest- 
ing enough to.quote: 

“The defendants were indicted for that they feloniously 
made an assault on Samuel Cox in the King’s highway, and 
put him in fear, and £9 in money from the person of said Cox 
did take, steal and carry away.” The jury found the following 
special verdict : 

“ That Samuel Cox, travelling on horseback on the King’s 
highway, &c., saw all the prisoners in company together, one 
of whom was then lying on the ground ; that Cox passed by 
them, and one of them called to Cox and desired him to change 








® IN THE SUPREME COURT. 





SratTe v. Curtis. 





half a crown that they might give something to a poor Scotch- 
man then lying on the ground, who was one of the prisoners. 
Cox came back, and putting his hands in his pocket to pull out 
his money in order to give them change as they desired, and 
having the pieces of gold in his hand, John Francis, one of the 
prisoners, gently struck Cox’s hand in which he held the gold, 
by means whereof the gold fell to the ground ; that thereupon 
Cox got oft from his horse and said to the prisoners, that he 
would not lose his money so; and the said Cox then and there 
offering to take up the pieces of gold which were then upon 
the ground, and in Cox’s presence; the prisoners then and 
there swore that if he touched the pieces of gold they would 
knock his brains out, whereby he was then and there put in 
bodily fear of his life, and then and there desisted from taking 
up the pieces of gold. That the prisoners then and there im- 
mediately took up the pieces of gold, and got on their horses 
and rode off with the gold; that Cox immediately thereupon 
pursued them, and rode after them for about half a mile, and 
then the prisoners struck him and his horse, and swore that if 
he pursued them any further they would kill him ; by reason 
of which menace he was afraid to continue his pursuit any 
farther ; but whether upon the whole matter the prisoners are 
guilty of the felony and robbery charged upon them, the jury 
doubt and pray the advice of the Court.” 

That case was twice argued at the bar of the King’s 
Bench and turned upon the single question, whether it was 
sufficiently found that the taking was in the presence of Cox. 
“ The Chief Justice declared that all the Judges, except Carter, 
Comyer and Thompson, who only doubted, were of opinion 
that the fact of Cox’s presence at the taking was not sufficiently 
found, though there seems to be evidence enough to warrant 
such a finding.” And the Uhief Justice concludes by saying: 

“The cases cited show how nice the Judges have always 
been ; and therefore, as here wants one necessary ingredient 
to make it a robbery the prisoners must be discharged from 
this indictment.” 
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Hayet’s case, which may be found 1 Hale’s Pleas of the 
Crown, p. 688, is cited on the other side. There the special 
verdict was that a mother, in a pet with a ten-year old child, 
threw a stool at the child’s head and killed it. The stool was 
of snch size and weight as made it a deadly weapon, but the 
mother did not intend to kill the child. The question there 
was whether the Court could adjudge the case to be murder 
against the finding of the jury that the prisoner did not intend 
to kill. 

The prisoner was pardoned and no final judgment was ren- 
dered ; but it seemed to be the opinion of Lord Mansfield that 
it was murder, and the Court might so declare upon the ver- 
dict. Intent to kill is not necessary to constitute murder, if 
there is an intent to do some unlawful act, as throwing the 
stool was. 

In our case the special verdict is, that the defendants went 
to the prosecutor’s store at 6:30 o’clock P. M., 25th December— 
Christmas eve—and one of them held him while the other took 
out of the store a blanket, some candy and whiskey and fifty 
cents in money. That the prosecutor cried out and his wife 
came to his aid and the defendants left the store. That they 
were well known and did not attempt to get away, and were 
not disguised, and the goods were all got back except the fifty 
cents. This verdict is imperfect, because it does not find the 
intent with which the defendants acted. 

Our eonclusion is, that there has been no sufficient verdict 
rendered, and that the case stands as if there had been a mis- 
trial, and that there must be a venire de novo. 

In Hawkins Pleas of the Crown, p. 622, note 2, it is said: 


“If the verdict do not sufficiently ascertain the fact, a venire 
Facias de novo ought to issue,” and eo are other authorities. 


This will be certified, &c. 





Per Curiam. Venire de novo, 
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H. F. BRANDON o. COMMISSIONERS OF CASWELL COUNTY. 


The Judge of a Superior Court has no power to make to the Clerk of 
one of the Courts in his District an allowance for extra services. 


This was an orpEr on the defendants in favor of the plain- 
tiff, made by Zourgee, J., at Fall Term, 1873, of Casweut Sn- 
perior Conrt, in the following words, to wit : 


“Svuprrrior Court, | 
Caswell County. f Fall Term, 1873. 


It is ordered that the Commissioners of Caswell county 
allow and pay to Henry F. Brandon, Clerk of said Court, fifty 
dollars for his services in attending upon said Court at Spring 


and Fall Terms, 1873. 
(Signed) A. W. TOURGEE, 


Judge Seventh District, Presiding.” 


Plaintiff gave the Commissioners notice that he would move 
his Honor for an order compelling them to obey the above 
order, on the 22d day of November, at which time the Judge 
granted a rule against the defendants commanding them to ap- 
pear, &c., and show canse why they should not be attached 
for contempt, &c. 

The Commissioners appeared and filed an answer, in which 
they disavowed any intentional disrespect to his Honor’s order, 
and contended that the presiding Judge had no authority to 
make the order presented to them by the plaintiff. 

Upon the hearing his Honor made the rule absolute, from 
which judgment the Commissioners appealed. 


No counsel for appellants in this Court. 
Battle & Son, contra. 


Reapz, J. The statutes prescribes that the clerks of Courts, 
sheriffs and other officers shall receive certain specified fees for 
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services, and that they shall receive “no extra allowance or 
other compensation whatsoever, unless the same shall be ex- 
pressly required by some statute.” OC. OC. P., sec. 555; Bat. 
Rev., chap. 105. 

The language is broad, but still it may have been intended 
to apply to the services specified and not to extra services for 
which no fees are specified. And this is made the more 
probable by reference to the statutes and the practice under 
the former system. Our former statute, Rev. Code, ch. 102, 
prescribed the fees which officers should receive, “and no 
other.” And yet the County Courts were in the habit of 
making to the clerks and sheriffs extra allowances for extra 
services. But this: was understood to be a matter of county 
police, regulated by the Coanty Courts, and was never exercised 
by the Superior Courts as incident to their powers. 

So that it would seem that if our statates do not now forbid 
any extra allowance, yet if any allowance be made it cannot 
be by a Judge of the Superior Court, but must be by the 
Board of County Commissioners, which, in matters of county 
police, take the place of the old County Courts. 

Our conclusion is, that his Honor had no power to make the 
order of extra allowance to the plaintiff, or any of the subse- 
quent orders against the defendants to pay the same, and that 
they are not in contempt for refusing to obey. 

There is error. This will be certified to the end that the 
orders may be vacated and the defendants go without day. 


Per Curtam. Ordered accordingly. 
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STEPHEN W. ISLER ». F. B. HARRISON and WM. FOY, 


In an action for the recovery of real estate, an admission by the plain- 
tiff that the question of title to the same land had been tried in a 
former suit between himself and the same defendants, and that it had 
been found against him, will estop him from any further proceedings 
and justifies a verdict for defendants. 


(Falls v. Gamble, 66 N. C. Rep. 455, cited and approved.) . 


Crvm action, for the recovery of real estate, tried by His 
Honor Judge Clarke and a jury, at the Fall Term, 1873, of 
Jones Superior Court. 

The defendants in their answer, relied upon a verdict and 
judgment still in force, heretofore rendered in the eard Supe- 
rior Court between the same parties and for the same cause of 
action, introducing the transcript of said judgment, &c., to 
prove the identity of the land, and that the title to the same 
was determined in the former suit. To this answer there was 
no replication, and the plaintiff admitted the facts as therein 
set forth. . 

The plaintiff on the trial proposed to introduce evidence 
establishing his title, which being objected to by defendants, 
His Honor excluded, and ruled that the plaintiff was estopped 
from further proceediug by the record of the former suit. 

There was a verdict, under the instruction of the Court, for 
the defendants. Judgment in accordance therewith, and appeal 
by plaintiff. 


Green, for appellant. 
Haughton, contra. 


Pearson, O. J. The effect of a verdict and judgment in an 
action for land, under C. C. P., when the title is put at issue and 
directly adjudicated, to work an estoppel in respect to the title 
is 80 fully discussed in Falls v. Gamble, 66 N. O. Rep., 455, a6 
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to relieve us from the duty of attempting to make any further 
explication of the dovtrine. 

Onur labor has been to decide whether the verdict and judg- 
ment in the first action and the averment of such verdict and 
judgment set up as an estoppel in respect to the title by the 
answer filed in the second action, have sufficient certainty and 
directness to bring the case within the application of a doctrine 
which, Lord Ooke says, * is odious, because it shutteth a man’s 
mouth from speaking the truth,” but which, according to mod- 
ern authority in to matters tm pais, enforces good 
morals by not sone of those who claim, under him, to 
gainsay what he h rectly and in a solemn manner affirmed 
to be a fact; and in respect to matter of record, enforces a 
principle of public policy, “there should be an end of litiga- 
tion,” by not allowing one of those who claim under him to 
ask for a second adjadication of an issue of fact or law which 
had by final judgment been decided against him. 

In our case the draftsman of the answer did not advert to 
the difference between a plea in bar of the second action. 
“Former judgment between the same parties, for the same 
cause of action,” which could be met by the replication of title 
since transferred to plaintift by defendant, and so a new cause 
and the plea “ of estoppel by the record” in respect to the title. 

But we find in the case made up for this Court by the coun- 
sel of the appellant the clause, “It is admitted by the plaintiff 
that the facts set forth (in the answer) as to the former judg- 
ment and verdict are true.” 

This admission, beyond question, brings the case within the 
operation of the doctrine of estoppel, and sustains the ruling 
of His Honor. 

There is no error. 


Prr Custam. Jadgment affirmed. 
5 
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JOHN L. HINTON o. B, F. WHITEHURST, Adm’r., and others. 


The creditor of a deceased ancestor is entitled when there is no person- 
al estate, to the whole of the land descended, or, of what is instead of 
it, until his debt is paid. 

When some of the heirs of a person so indehted have sold the lands de- 
scended to them, two years after administration granted, they are 
liable'to the creditor for the whole of the price received and not for 
their aliquot shares of the debt itself; and those who still retain their 
several shares.are liable for the present value of them. 

The creditor is entitled to the rents and p y received by the 
heirs from the lands descended. Ifthe. been sold the inter- 
est is the profit; and if the heir still retains his share, he is equally 
liable for the profits, 

(Moore v. Shields, 68 N. C, Rep. 327, cited and approved.) 






Crvi. Action, motion to confirm the report of a referee, 
heard by Albertson, J., at the Spring Term, 1874, of Pasquo- 
rank Superior Court. 

At January Term, 1873, of this Court, this case was reman- 
ded, for the purpose of ascertaining upon a reference the inter- 
est of each of the heirs in the lands, the subject of the contro- 
versy in this suit. 

The referee reported certain facts, upon which his Honor 
gave judgment; from which judgment the plaintiff being dis- 
satisfied, appealed. 

The substance of the facts reported and the decree of his 
Honor, is fully stated in the opinion.of Justice Rodman. 


Smith & Strong, for appellant. 
No counsel in this Court for defendants. 


Ropmay, J. The plaintiff is a creditor of Davis Whitehurst, 
deceased, to the sum of $2,972.52, bearing interest, &c. The 
defendants are the heirs of the deceased, five in number, and 
certain lands descended to them. 

The personal estate having been lost by the result of the war, 
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it was held (68 N. C. Rep., 316,) upon the facts that the credi- 
tor was entitled to proceed against the heirs in respect of the 
lands descended. In 1865 partition was made between the 
heirs. Afterwards, at various dates, some of the heirs sold 
their respective shares. The prices obtained differed conside- 
rably, some being less, and some more than the one-fifth part 
of the creditor’s debt, which, withont noticing the accruing 
interest, it will be sufficient for the present purpose, to assume 
to be $594.50, on 7th May, 1874. One of the heirs sold a part 
of his share, and retains a part. One of them retains the whole. 
of his share.» As all the sales were made more than two years 
after the grant of administration, there is no dispute as to the 
titles of the purchasers. The creditor claims a right to follow 
the proceeds of the sales into the hands of the heirs, which is 
admitted. As the sales were made bona fide, it is also properly 
admitted that the creditor cannot recover from any heir more 
than the sum,for which he sold his share. Assuming the fact, 
as it seems to be, that the total amount of the sales, and of the 
present value of the lands still remaining unsold, will not exceed 
the creditor’s debt, the following questions are presented : 

1. In the case where an heir sold his share for more than the 
one-fifth part of the debt, should the creditor recover of him 
the whole price obtained for the land, or only the one-fith part 
of the debt ? 

2. Is the creditor entitled to recover the profits of the lands 
received by the heirs from the commencement of their posses- 
sions? The above is the general form of the question, and of 
course, includes the question as to the creditor’s right to recover 
the interest received upon the price, where the land was eold. 

1. On the first question. We consider it clear under the 
law of North Carolina that all the land of a deceased debtor is 
liable to the payment of his debts upon the insufficiency of his 
personal estate. . 

Upon such & case appearing, it is the duty of an administra- 
tor to take proceedings to sell the land, or so much as may be 
necessary. The residue, after the payment of the debts is all 
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that rightfully belongs to the heirs, although the title to the 
whole descends to and remains in them until divested by such 
or similar proceedings. The heirs can make partition at pleas- 
ure, and its being made cannot alter the creditor’s rights, 
neither can a sale whenever it may be made. If within two 
years, the creditor can reach the land in the hands of the pur- 
chaser ; if after two years he can follow the price which stands 
instead of the land in the hands of the heir. In any case he is 
entitled to the whole of the land, or of what is instead of it, 
until his debt is paid. There is no personal liability on the 
heir for any aliquot or other proportion‘of the ancestor’s debt 
bat he is liable only by reason of assets descended, and the 
value of the assets must be the measure of his liability. The 
heirs who sold their lands for more than one-fifth of the debt, 
are liable to pay the whole price received, and those who still 
retain théir shares are liable for the present value, which if not 
‘agreed on by the parties, must be ascertained by a sale under 
the direction of the Superior Court. 

The Judge below was of opinion that the liability of each 
heir was limited to his aliquot part of the debt. In this we 
think he was in error. To avoid a possible misconception, it 
will be prudent to observe here, that there is no suggestion any 
where, that the value of any share has been increased by any 
expenditure by the heir. All that has been here ‘said is upon 
the idea that the greater prices obtained by some of the heirs, 
were owing to causes other than improvements made by them. 
There is no suggestion either that upon the partition any sums 
were charged for equality. If there were any charges of that 
sort, they ought of course to be considered in ascertaining the 
values of the shares. 

2. Ase to the liability of the heirs for the profits. The decree 
below charges the heirs who sold their shares with interest on 
‘the prices from the dates of their respective sales, and those 

-who still retain the land, with interest from Janvary Term, 
1874, of this Court. This decree deprives the creditor of any 
profits which may have accrued since the death of the ancestor, 
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and prior to the sales by the heirs; and of all which may have 
accrued to the heirs who still retain their lands up to January, 
1874. The two classes of heirs are dealt with on different prin- 
ciples, without any reason that appears to us. In Moore v. 
Shields, 68 N. C. 327, it was decided. that a credicor was euti- 
tled to recover from an heir the rents and profits actually 
received from the lands descended. The principle must equally 
apply whether the heir has converted the land into money or 
not. It may well be taken that after the conversion the 
interest is the profit; but an heir who has not converted his 
land into money is equally liable for the profits, which may 
be ascertained by taking an aceount in the usnal way. It may 
seem a hardship to compel heirs who have received the profits 
‘of lands for many years without any doubt as to their right to 
retain them, to be called ou to refund what they have probably 
long since spent. If such a hardship existed in the present 
ease, it would not be by reason of any thing inequitable in the 
rule which subjects the rents and profits to the ancestor’s debt ; 
but by reason of the acts of the Legislature suspending the 
statutes of limitation, which ordinarily would turnish an ade- 
quate proiection against stale demands. Whether in the com- 
mon law powers of a Court of Equity any relief could be found 
for the defendants in this case, it is unnecessary to enquire. 
We have examined the original complaint in this case, and find 
that it contains no allegation that rents and profits had been 
received, and no demand for an account of any, and we think 
the Court cannot give the plaintiff a relief which he does not 
ask for. 
As it is necessary to ascertain the values of the lands remain- 
ing unsold, the case must be remanded. 


Psr Curiam. Judgment reversed and case remanded to be 
proceeded in, &e. Let this opinion be certified. 
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ALEXANDER MITCHELL oe. JESSE SAWYER, Administrator, &, 
and another. 


An agreement to receive a part of an ascertained debt in discharge of 
the whole is a nudum pactum, and cannot be enforced, although such 
agreement is styled by the parties a ‘‘compromise,” and so entered on 
the execution docket. 


(McKenzie v. Oulbreth, 66 N. C. Rep. 584 ; Bryan v. Foy, 69 N.C. Rep. 
45; Hays v. Davidson, 70 N. ©. Rep. 578, cited and approved.) 


Motion to revive a dormant judgment, and for leave to issue 
au execution, before Clarke, J., at the Spring Term, 1874, of 
the Superior Court of Craven County. 

The plaintiff, as a foundation for his motion, filed an affidavit 
in which was stated that at the Fall Term, 1867, of the Supe- 
rior Court of Law of Craven county, he recovered of the 
defendant a judgment for $1,202.30 of which $882.10 was 
principal money, and for costs ; that this judgment ‘had been 
transferred to the Superior Court as now organized, and regu- 
larly docketed in the office of said Court ; and that the same 
remains unsatisfied, except as toa payment of $650, made on 
the 26th day of May, 1868, and $210, and the costs, paid 27th 
day of February, 1869; leaving still due and unpaid the sum 
of $398.59, with interest thereon from 27th day of February, 
1869. That it has been three years since execution was issned 
on said judgment. 

The defendant, Sawyer, opposing the motion, also filed an 
affidavit in which he states that on or about the 26th day of 
May, 1868, he, with the other defendant, Alford, agreed to pay 
the plaintiff $850 as a compromise of the judgment set out in 
plaintifi’s affidavit, to be paid, $650 in cash, and $200 there- 
after. That no particular time was mentioned for the pay- 
ment of the $200, but that he himself informed the plaintiff 
that he could not pay this balance until after his crop came in. 
That some time in February, 1869, he went to the plaintiffand 
tendered him the said balance of $200, which the plaintiff 
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refused to accept, and thereupon he deposited that amount, to 
wit, $200 in the office of the Clerk of the Superior Court. 

The other defendant, one Alford, in opposing the plaintifi’s 
application for leave to issue an execution, filed his affidavit 
stating therein that the plaintiff agreed at his own store in 
Newbern, to compromise the judgment, and take therefor 
$650 in cash and $200 to be paid some time thereafter, no pre- 
cise time of payment of the $200 being mentioned. In his 
affidavit, Alford further stated that the writing on the docket, 
after the signature of the plaintiff, to wit “for money received 
only,” &c, was vot made at the time of signing the receipt on 
the docket, but was added thereto afterwards. 

One W. G. Brinson, who was at the time Clerk of the Court, 
made an affidavit in favor of the defendants, in which he stated 
that all the parties came into his office and made an entry of 
compromise upon his docket, and that nothing was said, so far 
as he recollects, as to the time of payment of the $200; that 
after the agreement had been entered and the receipt signed, 
the plaintiff came into his office and added after his name, 
“‘ for money received only.” 

The entries upon the execution doeket were substantially as 
follows: 


“‘ Judgment, Fall Term, 1867. 


Debt, $882.20 
Interest, 820.10 
$1,202.30 


Compromised upon the payment of eight hundred and fifty 
dcllars. 





Received of F. E. Alford six hundred and fifty dollars, on 
account of and to be credited on this judgment. 
May 26th, 1868. 
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“ Alex. Mitchell, for the money, received only $210, deposited 
in the office as a tender in payment of this compromise, by 


Jesse Sawyer. 
Feb. 27th, 1269.” 


In answer to the affidavits filed by defendants the plaintiff 
stated that on the 26th May, 1868, he did agree to compromise 
and take in payment of said judgment the sum of $850, 
which was to be paid in cash ; that at the time the defendant, 
Alford, paid $650, and requested the plaintiff to take his note 
payable in sixty days, for the balance, which the plaintiff 
refused to do, but agreed to wait sixty days for the payment of 
the said sum; that after the expiration of the sixty days, on 
two different occasions he, the plaintiff, informed Alford that 
the balance had not been paid, and he afterwards told Alford that 
the compromise was at an end. That the statement in the 
affidavits filed by the defendants, as to the addition of the 
words to the receipt, “for the money received only,” is not 
true. That at least four months after the agreement was made, 
W. G. Brinson, the Clerk of the Court, informed bim that the 
entry of compromise and receipt for the $650 had not been 
signed by plaintiff and requested him to sign the same; that 
he informed the Olerk that he would sign the same after the 
whole of the money was paid; but the Clerk requested, as a 
favor to himself, that the plaintiff would then ‘sign, as other- 
wise he, the Clerk, might possibly get into a difficulty. That 
he informed the Clerk if he would separate the entry of com- 
promise from the receipt by drawing a line on his doeket he 
would sign the latter, which was done in the presenee of the 
Clerk, he, the plaintiff, adding after his name the words before - 
set out. That Alford was not present at the time. 

Upon hearing the affidavits of the parties His Honor refused 
the plaintiffs motion, whereupon the plaintiff appealed. 


Stephenson, for appellant, cited and relied on McKenzie v. 
Culbreth, 66 N..O. Rep. 534; Bryan v. Foy, 69 N. O. Rep. 
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45; Fitch v. Sutton, 5 East; and Cumber v. Wane, S. L. cases, 
vol. 1, 249. 
No counsel for defendants in this Court. 


Reapg, J. It is not to be doubted that the compromise of 
any matter in controversy. between parties is binding between 
them. It is equally well settled that an agreement to receive, 
and the actual receipt of a part of an ascertained debt in 
discharge of the whole, is nudum pactum. McKenzie v. Cul- 
breth, 66 N. O. Rep., 534. That case was well argued and 
fully considered and supported by bot! English and American 
authorities, and the principle considered as settled. A very 
satisfactory case in support of it is Warren v. Skinner, 20 Con- 
necticut R., p. 659, which is cited in the opinion; but by a 
misprint is cited as to Com. Law, R. p. 559. Following that 
is Bryan v. Foy, 69 N.C. Rep., p. 45. Both of these cases 
are directly in point. 

It is sought to distinguish the case before us from the cases 
cited by treating it as a compromise. But what was there to 
compromise? The plaintiff had a judgment against the 
defendant. It was not only an ascertained, but it was an adju- 
dicated claim. And upon the defendant’s own showing, the 
most that can be made of it is that the plaintiff agreed that if 
the defendant wonld pay him a part he would receive it in sat- 
istaction of the whole. For this there was no consideration. 
The plaintiff received nothing of the defendant but what he 
was entitled to receive, and he received nothing for that which 
he agreed to give up. It is said to be bad morals for the plain- 
tiff to make a promise and break it. It does not lie in the 
defendant’s mouth to say so; for he made the first promise to 
pay the whole debt, and brokeit. Sce also Hays v. David- 
son, 70 N. C. Rep., p. 573. 

There is error. This will be certified, &c. 


Per Our. Judgment reversed. 
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AMOS WADE and A. G. HUBBARD ». J. J. and E. W, PELLITIER, 


The recital in a Sheriff's deed that the land of A was levied on and sold, 
cannot, by parol evidence, be enlarged so as to include the interest of 
B in the same; although at the time of the sale, the Sheriff had in his 
hands executions against both A and B, and stated that the interest 
of B was at the time sold. 


(Carter v. Spencer, 7 Tred. 14, cited and distinguished from this; Brem 
and Means v. Jameson, 70 N. C. Rep. 566, cited and approved.) 


Crvit action, for the recovery of real estate, tried before 
Clarke, J., at Spring Term, 1874, of the Superior Court of 
CaRTERET county. . 

The suit was originally brought against J.J. Pellitier alone, 
E. W. Pelletier being admitted to defend, on his own motion, 
at June Term, 1872, claiming, as he did, an interest in the 
lands described in the complaint and sought to be recovered 
by the plaintifts. 

For the plaintiffs, a deed from the sheriff of Carteret county 
to them, conveying the lands in dispute, was read. This deed 
bore date the 22d May, 1869, and set forth a sale of said lands 
by the sheriff on the 27th April, 1869, by virtue of a certain 
writ of ven. ex. issued from the Superior Court of Carteret 
county, wherein B. L. Perry, O. M. E., was plaintiff, and J. J. 
Pellitier, John Hall, T. 8S. Gillet and W. F. Bell were defend- 
ants. This writ of ven. ex. was issued on a levy made iu 1861 
by the sheriff of Carteret county on the lands described in 
the plaintifts’ complaint. That at the time of the sale by the 
sheriff as above set forth, he had in his hands several execn- 
tions and writs of ven. ew. against the defendants, J. J. Pelli- 
tier and E. W. Pellitier, under which, with that referred to in 
the said deed, he sold the interest of E. W. Pellitier in the ~ 
said lands. 

The plaintiffs farther proved that the defendant J. J. Pelli- 
tier was in the actual possession of the land at the time the 
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levy was made and has continued in the exclusive possession 
of the same ever since. 

There was no evidence offered by E. W. Pellitier that his 
homestead had been laid off out of the land in controversy ; 
but it appeared that such homestead had been laid off in 
another tract of land since said sale. 

The jury found a verdict for the plaintiffs. Judgment ac- 
cordingly, and appeal by E. W. Pellitier upon the following 
grounds: 

1. The sheriff’s deed purports to convey to the plaintiffs the 
land of J. J. Pellitier only. 

2. That E. W. Pellitier’s interest in the land was not em- 
braced in the levy under A. G. Hubbard’s execution, that ex- 
ecution referring to J. J. Pellitier only as owner of the land. 

3. That on the above state of facts, E. W. Pellitier, at the 
time of the sale to the plaintiffs, was entitled to a homestead 
in the lands, which was subsequently laid off to him in another 
tract. 


H. R. Bryan and Battle & Son, for appellant. 
Justice, Green and Haughton, contra. 


Reape, J. If the sheriff had had several executions against 
the defendant, E. W. Pellitier, some good and some bad, and 
had sold under all, and in his deed to the purchaser had re- 
cited the bad and had not recited the good, the title would 
have passed, notwithstanding the mis-recital or non-recital of 
the good. For this, Carter v. Spencer, 7 Ired. 14, and the 
cases there cited are authority. 

But in the case before us there is no recital of any power, 
good or bad, under which the sheriff sold the land of E. W. 
’ Pellitier, nor indeed is there any recital or pretense in the 
deed to the purchaser that he had sold the land of E. W. Pel- 
litier at all. The recital is thet he had sold the land of J. J. 
Pellitier, and the deed purports to convey the Jand of J. J. 
Pellitier only. And there is nothing but parol evidence to 
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connect the sale or the deed with the land of E. W. Pellitier. 
This cannot be. It would be the same as to sell and convey 
land by parol, contrary to the statute of frauds. The effect of 
the deed is to pass title to the land of J. J. Pellitier, or what- 
ever interest he had therein, but it does not pass title to the 
land of E. W. Pellitier or any interest he had therein, not 
because cf any mis-recital or non-recital of executions, but 
because the deed does not purport to convey the land of E. W. 
Pellitier at all under any power good or bad. Brem and 
Means v. Jameson, 70 N. ©. Rep., p. 566. 
There is error. This will be certified. 


Perr Corram. Venire de novo. 








CITY OF WILMINGTON eo. SAMUEL L. YOPP. 


The Act of 1854-55, empowering the Commissioners of the town of 
Wilmington to establish streets in said town and for other purposes, 
confers upon the present Commissioners of that place full authority to 
assess the benefit to be derived to the owners of property from the 
construction of pavements in front of their houses. 


Crviz Action, brought in a Justice’s Court to recover a cer- 
tain assessment levied on defendant, and carried before his 
Honor, Judge Russell, by appeal, and determined by him at 
Chambers in the county of New Hanover, January 13th, 1874. 

The city of Wilmington, the plaintiff, under the provisions 
of the act entitled “ An act to empower the ( ommissioners of 
the town of Wilmington to establish streets in said town, and 
for other purposes,” ratified 16th January, 1855, appuinted a 
committee, after due notice to the defendant, to assess the bep- 
efit he, the defendant, had derived: from the construction of a 
pavement in front of a certain house and lot on Seventh street, 
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in said city, belonging tohim. The committee made an assess- 
ment to the amount of $11.84, which the defendant admitted 
to be reasonable, but refuses to pay the same, contending that 
he is not liable to any such assessment by the plaintiff. 

The Justice gave judgment in favor of the plaintiff, from 
which defendant appealed to his Honor, the Judge of the 4th 
District, at Chambers, upon the question of law. His Honor 
affirmed the Justice’s judgment, and defendant appealed to 
this Court. 


No counsel for appellant. 
Hargrove, Attorney General, and Siliies for plaintiff. 


Serrte J. The act of 185455, chap. 248, entitled “ An 
act to empower the Commissioners of the town of Wilmingtoe 
to establish streets in said town, and for other purposes,” con- 
fers upon the city of Wilmington, (the city having succeeded 


to all the rights of the zown,) full authority to do all that is now 
objected to by the defendant, and we are aware of nothing in 
the Constitution which forbids such legislation. 

Statutes authorizing municipal corporations to grade and im- 
prove streets, and to assess the expense among the owners and 
occupants of lands benefited by the improvement in proportion 
to the amount of such benefit, have been held to be constitu- 
tional and valid in many of the States, having constitutions 
similar to our own, and these decisions have been quoted with 
commendation by such eminent authors as Cooley and Dillon. 
“ A property tax for the general purposes of government, either 
of the State at large or of a county, city, or other district, isre- 
garded as a just and equitable tax. Thereason is obvious. It 
apportions the burden according to the benefit more nearly 
than any other inflexible rule vf general taxation. A rich man 
derives more benefit from taxation, in the protection and im- 
provement of his property, than a poor man, and onght there- 
fore to pay more. But the amount of each man’s benefit in 
general taxation cannot be ascertained and estimated with any 
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degree of certainty, and for that reason a property tax is 
adopted instead of an estimate of benefits. In local taxation, 
however, for special purposes, the local benefits may in many 
cases be seen, traced and estimated to a reasonable certainty. 
At least this has been supposed and assumed to be true by the 
Legislature whose duty it is to prescribe the rules on which 
taxation is to be apportioned, and when determination of this 
matter being within the scope of its lawful power is conclusive.” 
The People v. The Mayor of Brooklyn, 4 N. Y., 419. 

Judge Cooley, in his treatise on Constitutional Limitations, 
506, quotes the foregoing extract and adds, “ the reasoning of 
this case has been generally accepted as satisfactory and fol- 
lowed in’subsequent cases.” He says further, “on like reason- 
ing, it has been held equally competen* to make the street a 
taxing district, and to assess the expense of the improvement 


upon the lots in proportion to the frontage.” 
Not only has such legislation been sustained as an emination 


of the taxing power of a State, but it has been held competent, . 


as a police regulation, “ to require the owners of urban property 
to construct and keep in repair and free from obstructions the 
side-walks in front of it, and in case of their failure to do so to 
authorize the public authorities to do it at the expense of the 
property, the Courts distinguishing this from taxation, on the 
ground of the peculiar interest which those upon whom the 
duty is imposed have in its performance, and their peculiar 
power and ability to perform it with the promptness which the 
of the community requires.” Cooley, 588. 

Judge Dillon, in his work on Municipal Corporations, sec. 
637, says, “ Under an authority to make such by-laws as to the 
Common Council shall seem necessary for the good govern- 
ment of the city, and for the regulation and paving of the 
streets and highways, a city corporation may pass an ordinance 
requiring the owner of every lot fronting on a designated sec- 
tion of a public street to fix curbstones and make a brick way 
or sidewalk in front of his lot. Such an ordinance is neither 
unconstitutional, illegal, nor unreasonable. It would doubtless 
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be otherwise if this burden was laid without special cause upon 
one citizen, all others similarly situated being exempted. - 

“ Under power to improve “any street,” the City Council is 
not required to improve the entire length of the street or none, 
it may improve part and confine the assessment to the lot ad- 
joining the part improved.” 

The judgment of the Superior Court is affirmed. 


Per Curiam. ' Judgment affirmed. 








STATE o, JOHN HAYNES. 
. s 

It is the province of the prosecuting officer to determine who shall be 
examined as witnesses on the part of the State, and at what time in 
the course of the trial he will rest his case. The presiding Judge may 
permit testimony to be introduced at any stage of the trial, and this 
Court will not interfere with the exercise of that discretion, unless in 
a clear case of abuse, 

The declarations of one who is a competent witness is inadmissible, 
though offered for the purpose of connecting the witness with crime 
for which the prisoner is being tried. Proving his acts, tending to 
establish his guilt, is as far as the rules of practice will permit. 

When the prisoner broke and entered the dwelling of the prosecutrix at 
about 10 o’clock at night, after the inmates had retired, and when 
discovered fled: Held, there was some evidence that he entered the 
same with intent to steal, &c. 

(State v. Bush, 12 Tred. 882; State v. Martin, 2 Ired, 101; State v. Stew- 
art, 9 Ired. 842; Statev. Perry, Bush. 880; State v. White, 68 N, C. 

Rep. 158, cited and approved.) 


LypicTMENT, burglary, tried. at the Spring Term, 1874, of the 
Superior Court of Davm county, before his Honor, Judge 
Cloud. 

The prisoner was charged with burglariously entering the 
house of the prosecutrix, Amanda Ellis, in one count, with 
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intent to steal the “goods and chattels,’ and in a second 
count, a “ pocket book,” of the property of the said Amanda 
Ellis. To both of these counts prisoner pleaded “ not guilty.” 

The prosecutrix stated that she lived with her daughter in 
a house with two rooms below with a passway between them, 
and one room above, to which stairs ran up from the passage. 
In the upper room was a sash window, fastened with a cotton 
string and opening upon a porch, the roof of which was nearly 
on @ level with the window. She and her daughter went to 
bed in the west room, when about 10 o’elock she was 
awakened by some one running his hand over her face and 
throwing off her bed clothes. She screamed and called her 
daughter, and ran out of the room into tle eastroom, in which 
was a fire place, and where she and demghter had undressed, 
placing their clothes on a chair. She went tothe door on the 
north side of the house, opened it, got a fat piece of pine and 
commenced kindling a fire. Whilst so doing some one went 
to the door on the south side of the honse from the passage 
and tried to get ont; failing in this the person went to the 
north door, the one she had opened. She did not see him or 
know who he was. The clothes she had left on the chair were 
seattered on the floor ; that in the pceket of her outside dress 
she had a pocket book, blne on the outside and red within, con- 
taining two five dollar bills, one two dollar bill, one one dollar 
bill, fifty cents fractional currency and two twenty-five cent 
bills. This pocket book fitted tight in her pocket. She went 
to the house of a neighbor, some three hundred yards from her 
house, and upon her return she missed the book and money. 
This witness further stated that she saw a rail leaning up 
against the roof of the porch, and that the upper window was 
opened. 

Emma Ellis testified.that she was awakened by the screams 
of her mother and etarted to the room where she had left her 
clothes. In the passage some one caught her by the shoulders 
and held her until her mother kindled a light; that he then 
ran to the south door and tried to open it; failing, he walked 
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across the room to the door her mother had opened and stood 
there four or five minutes with his hands in his pockets. She 
stated that she saw him distinctly, knew it was a negro, and 
that the prisoner was the person; that she knew him before 
and was certain that it was him. 

The Solicitor here rested the case for the State. For the 
prisoner it was insisted that the State should be required to 
disclose the whole of the evidence in support of the indict- 
ment, and not be permitted to call any other witness except 
in reply to the testimony to be introduced for the prisoner. 
His Honor declined to interfere, when. the prisoner introduced 
two witnesses, who swore that on the night of the burglary 
the prisoner went to bed between 8 and 9 o’clock up stairs over 
a room in which they slept; that he left his shoes by the fire ; 
that they went to sleep about 9 o’clock and that about 2 o’clock 
two of the brothers of the prosecutrix called for John; that 
he was then up stairs where he went to bed and that his shoes 
were by the fire where he left them when he retired. That 
there was no way for the prisoner to have gone out of the 
house, except out of the window of his room, without coming 
down into the room where they were sleeping ; that the door 
of the house was hard to open and made a noise whenever it 
was opened, and that they did not think that he could have 
got out without their knowing it. These witnesses were 
proven to be of good character. 

The prisoner then offered to prove that about 9 o’clock one 
Miles Haynes called at the house of a person living about one 
and a half miles from.the prosecutrix and proposed to work 
for two days for a quart ot liquor ; that he then went to another 
house, one-half mile from the prosecutrix, and asked if the house 
he had just passed was not the house of a widow woman, and 
what sort of a woman she was; at the same time he enquired 
the way to the house of two women of ill-fame, and that when. 
he left he went in the direction of the prosecutrix. The Oourt: 
refused to let in the declarations of the said Miles, but said the 
prisoner might prove his acts. 

6 
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The prisoner then proposed to prove that between 11 and 
12 o’clock the same night, the said: Miles Haynes called at the 
house of one James Wyatt, and wanted him to get some liquor 
for him, and offered him fifty cents to pay for it. The Conrt 
again refused to let in the declarations of Miles Haynes. The 
prisoner then proved that Wyatt lived about two miles from 
the prosecutrix, on the way from there to the house where 
Miles Haynes lived ; that on the next day, he, Miles, was seen 
with a “ blackish ” pocketbook on the outside, and red inside, 
and that he had a five dollar bill, a two dollar bill and fifty 
cents in fractional currency ; and prisoner’s counsel then oftered 
to prove that in answer to the enquiry, where he got so much 
money, he answered, he said, his old Mistress had given him 
fifteen dollars to buy clothes for himself and children. This 
evidence was rejected by the Court. It was then proved by 
the prisoner, that this Miles Haynes, on the next day, went to 
the county of Davidson, and there bought at one store, goods 
to the amount of $6.95, and at another, he had paid out a one 
dollar bill; that in paying the bill of $6.95, he paid out a five 
dollar bill, and that one of the articles bought was a pair of 
boots, and that when he put them on he threw away his old 
shoes, which were much worn and run down on the outside; 
and further, that in a few days after, Miles Haynes left the 
county. The character of the prisoner was proven to be good, 
_and that of the said Miles to be bad. 

The State then proved that the next morning after the bur- 
glary, the two witnesses testifying, were at the house of the 
prosecutrix, and that they found ¢wo tracks near her house, 
which they traced to within one hundred yards of the house 
where the prisoner lived; that the shoes of the prisoner fitted 
one of them, and that the other track, was a “ clean,” small 
track, nine and a half inches long, as if made by a new shoe. 
There was no proof that the prisoner had any money or pocket 
book, and there was no proof that the prosecutrix missed any 
,goods or chattels. 
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The prisoner’s counsel asked his Honor to charge the jury 
that if they were satisfied that the prisoner entered the house 
. with any other intent, than the intent charged, then they should 
acquit; and that there was no evidence that the prisoner en- 
tered with the intent to steal the goods and chattels of the 
prosecutrix, or her pocket book. 

His Honor charged the jury that if the prisoner entered the 
house of the prosecutrix with any other intent than the intent 
charged, they should acquit; that there was evidence that he 
entered with the intent charged: That the evidence was, that 
the pocket book was in the pocket of the prosecutrix when she 
went to bed, and was missing shortly after her return from the 
house of a neighbor ; that her outside dress was on the floor, 
and her underclothes on the chair, where she left them. 

The jury returned a verdict of guilty. Rule for a new trial 
granted and discharged. Judgment and appeal by prisoner. 


Jones & Jones, for the prisoner. 
Attorney General Hargrove and McCorkle & Bailey, for the 
State. 


Bynum, J. The prisoner has assigned three reasons why he 
is entitled to a ventre de novo. 

1. After examining two witnesses, the State rested the case. 
The prisoner insisted that the State should be compelled to 
disclose its whole case, and should not be allowed to call other 
witnesses, except in reply to the prisoner’s testimony. The 
Court declined to interfere, in that there was no error. It is 
the province of the prosecuting officer to determine who shall 
be examined as witnesses on the part of the State, and when he 
will rest his case, and the rules of practice are the same in this 
respect, in civil and criminal actions. After making ont a case 
the State may reserve other testimony for the reply to the 
prisuner’s case, if it should be necessary. This teetimony held 
in reserve, may be merely corroborative of the witnesses first 
introduced by the State, or it may consist ef new facts not 
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before deposed to, but in answer to the case made by the pris- 

oner. But this is a matter of practice, and the objection made 
by the prisoner was one addressed to the discretion of his. 
Honor below. The Judge presiding at the trial may permit 

testimony to be introduced, at any stage of the trial, and this 

Court will not interfere with the exercise of that discretion, 
unless in a clear case of abuse. State v. Rush, 12 Ired., 382. 

Staie v. Martin, 2 Ired., 101. State v. Stewart, 9 Ired., 342. 

State v. Perry, Busb., 330. 

2. The Court refused to admit the declarations of Miles 
Haynes. Haynes was himself a competent witness, and of 
course his declarations, not on oath, were incompetent as evi- 
dence. The acts of Haynes tending to show that he was the 
burglar and not the prisoner, were, admitted in evidence, and 
that was as far as the rules of evidence permitted the prisoner 
to go. Even the declarations of Miles Haynes, if competent, 
were not inconsistent with the guilt of the prisoner, since the 
whole evidence tended to show that the prisoner had a confed- 
erate. State v. White, 68 N. C., 158. 

8. The last error assigned is, that the Court refused to charge 
the jury that there was no evidence that the defendant “en- 
tered with the intent to steal the goods and chattels,” or the 
“pocket book” of the prosecutrix. 

The Court properly refused to thus charge, because there 
certainly was evidence of such an intent to go to the jury. 

The prisoner broke and entered the dwelling about 10 o’clock 
in the night, and shortly after the inmates had gone to bed; 
when discovered, he fled ; the dress containing the pocket book 
had been displaced from where it was, upon the chair, and 
separated from the other garments and thrown upon the floor, 
and the pocket book, which was in it when the prosecutrix 
retired to bed, was gone; and there was no evidence that any 
other person had been in the house. 

This was some evidence, the weight and effect of which, in 
the first place, were for the consideration of the jury, and in 
the mext place, after conviction, for the consideration of the. 
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Court, on @ motion for a new trial, because the prisoner had 
been convicted against the weight of testimony. These are 
matters which are net the subject of review in this Court. 

The record before ns shows no error in law. 


Pre Coriam. Judgment affirmed. 








STATE o, ANICA GARRETT and LUCY STANLEY. 


Any circumstances tending te show the guilt of the accused, may be 
proved, although it was brought to light by a declaration inadmissible 
per se, as having been obtained by improper influence. 

Therefore, evidence as to the condition of the prisoner’s hand at the 
time of holding the inquest is admissible, although the prisoner was 
then compelled to exhibit her hand by the Coroner after objection on 


her part. - 
(State v. Jacobs, 5 Jones, 259; State v. Johnson, 67 N. O. Rep. 55, cited 
and approved.) 


Inpicrment, for murder, tried at Fall Term, 1873, of the 
Superior Court of Wasnineton county, before his Honor, 
Judge Mooi. ? 

The prisoners were charged with the murder of Alvina 
Garrett, a girl of fourteen years of age; on the trial, Lucy 
Stanley was acquitted. © 

The evidence for the State established that on the 26th of 
Aagust, 1873, the prisoners made an out-cry that the deceased 
came to her death by her clothes accidentally catching fire while 
she was asleep ; and when the witness reached the house where 
the body of the girl, and where the prisoners were, Anica 
Garrett told the witness that “ she,” Anica, “ was asleep when 
she was awakened by the deceased screaming ; that she went 


to ber, her clothes were still burning, and in attempting to 
put ont the flames, she, Anica, burnt one of her hands.” 














IN THE SUPREME OOURT. 








Strate v. GARRETT and STANLEY. 





By Dr. Walker, the examing physician on the Coroner’s in- 
qnest, it was proved that the body of the deceased girl was not 
burned before, but after death, there being no seram in the 
blisters, &c. 

The prisoner, Anica, while under arrest, and very much 
agitated before the Coroner, and after the jury had rendered 
their verdict against her, in their presence, was ordered by the 
Coroner to unwrap the hand she alleged had been burnt, and 
show it to Dr. Walker, so that it might be seen if it had been 
burned or not. This she did, and there was no indication 
whatever of any burn upon it. This evidence was objected to 
by the counsel for the prisoner, because it was in substance 
compelling the prisoner to furnish evidence against herself; 
and that being under arrest, and alarmed, nothing whieh she 
had said or done while under arrest, and at the Coroner’s com- 
mand, was admissible in evidence against her, she not having 
been cautioned and informed of her rights according to law. 

The Court ruled that anything the prisoner said at the in- 
quest was inadmissible, but that the actual condition of her 
hand, although she was ordered by the Coroner to unwrap it 
and exhibit to the doctor, was admissible as material evidence 
to contradict her statement to the witness on the night of the 
homicide and before she was arrested. To this ruling, counsel 
for prisoner excepted. 

The jury returned a verdiet of guilty. Rule for a new trial, 
granted and discharged, Judgment of death and appeal by 
prisoner. “ 


J. A.and A. M. Moore and Jones & Jones, for the prisoner, 
submitted : 

No person is compelled to give evidence against himself. 
Bill of Rights, sec 11. Nor can a defendant be compelled to 
furnish evidence for the State, by exhibiting himself to the 
jury. State v. Jacobs, 5 Jones, 259. Being compelled to 
show ber hand is within the rule. See also as to this, 1 Lord 
Raymond, 705 ; 2 bid, 927; Rew v. Shelby, 3 Term Rep. 142. 
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Confessions must be voluntary. State v. Mathews, 66 N. 
C. Rep., 106; Greenleaf Ev. 245, 246. 


Attorney General Hargrove, tor the State. 


Bynum, J. The prisoner objected to the admissibility of the 
evidence as to the condition of her hand ‘and relied upow the 
case of the State v. Jacobs, 5 Jones, 259. 

The distinction between that and our case is that in Jacobs’ 
case, the prisoner himself, on trial, was compelled to exhibit 
himself to the,jury, that they might eee that he was within the 
prohibited degree of color, thus he was forced to become a wit- 
ness against himself. This was held to be error. 

In our case, not the prisoners, but the witnesses, were called 
to prove what they saw upon inspecting the prisoner’s hand, 
although that inspection was obtained by intimidation. 

The prisoner had alleged that she had her hand burned in 
endeavoring to extinguish the fire upon the deceased, and at 
the Corouer’s inquest she carried her hand wrapped up in a 
handkerchief and thus concealed it from view. She was made 
to unwrap and show her hand to the physician, which thus ex- 
posed, upon examination, showed no indication of a burn. It 
was evidently a fraud adopted to give countenance and sup- 
port to her story, and the Coroner was justified in exposing a 
trick upon the public justice of the country, 

The later cases are uniform to the point that a circumstance 
tending to show guilt may be proved, although it was brought 
to light by declaration, inadmissible, per se, as having been ob- 
tained by improper influence. Arch. Crim. Pl., 131, and note 
by Waterman, State v. Johnson, 67 N. C. Rep., 55. Familiar 
illustrations are where the accused is, by force, made to put 
his foot in a track, or allow the foot to be measured, where he 
is, by duress, compelled to produce stolen goods, or to disclose 
their hiding place, and they are there found. In these cases 
the facts thus brought to light are competent evidence, though 
the declarations of the accused, made at the time, are excluded 
as having been obtained by improper influence. 
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We have carefully examined the whole reeord, and we find 
no defect therein. 

There is noerror. This will be certified to the Court be- 
low that further proceedings be there had, according to law. 


Per Curiam. ° Judgment affirmed. 








STATE ». HAYWOOD GAILOR. 


Where the evidence against the accused is wholly of a circumstantial 
nature, it is competent to show malice by his own acts and declara- 
tions, as a link in the chain, fixing him as the guilty party. 

In an indictment for arson, the ownership of the property is well laid 
in the widow of the deceased owner, who had occupied and used the 
same since her husband’s death, although there were araay heirs, and 
no dower had been allotted to her. 


(State v, Arnold, 18 Tred, 184; State v. Mason, Thid 341; Busb. 197, cited 
and approved.) 


Inpicrment for Arson, tried before His Honor, Judge Bua- 
ton, at the Fall Term, 1873, of Sampson Superior Court. 

The prisoner was charged in an indictment of six counts 
with burning an out-house of the prosecutrix, Susan A. Andres, 
who testified : 

That she was the widow of Elisha J. Andres, who died in 
July, 1873, leaving her and four infant children. Her husband 
also left a daughter, by a former marriage, Hannah, the wife 
of Robert Melvin, all of the children living. After the death 
of her husband she, with her four infant children continued to 
occupy the premises left by her husband-—the married danghiter 
living elsewhere. The house which was burned 11th October, 
1873, was situated on the premises, abont one hundred and 
fifty yards from the dwelling, with a fence between; it was a 
log house, weatherboarded and covered with shingles, with 
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brick pillars and chimney. It had once been used as a dwell- 
ing, aad had been occupied by negroes, but when barned it 
was in her possession and occupation, and used for storing fod- 
der, being half full of fodder at the time it was burned. 

The witness further stated that the house was set on fire in 
the fore part of the night, as near as she could say, before 12 
o’clock. Joe Andres was at her house the night on a visit and 
discovered the fire first. Witness had been lying down, but 
her baby being sick, she got up and saw the fodder on fire and 
the flames coming ont of the door. | 

Witness had known prisoner for about a year; he did not 
live in the neighborhood. The prisoner wanted to rent her 
turpentine and farming lands, but she would not let him; he 
then proposed to come on her place and superintend for her ; 
this she also declined. He accused the witness of breaking up 
a match between him and her sister. On one Sunday night, 
several weeks before the fire, the prisoner came to her house 
in a drinking condition and abused her. He said he believed 
that the witness broke up his match, and threw up to her about 
a young man’s riding with her sister. She told him that her 
sister had ridden witha gentleman. He said “it was a d——d 
lie ; that he was a8 d——d a rascal as there was in Sampson 
county.” Witness then gave him orders to stay away. 

The house was burned on Saturday night. On the Friday 
night before, the prisoner came to her house and said Dr. Kerr 
asked him to come by and tell her that he was going over 
South river and would call at her house in passing. (This, 
Dr. Kerr, on his examination, denied.) The prisoner, on this 
occasion, came to her house in a sulkey, and staid all night. 
Witness permitted him to do this because she was afraid of 
him. He left on Saturday morning before she got up. He 
was driving a mule in the sulkey. On Sunday morning she 
went out to look at the hurnt house, and noticed some tracks 
of a man within fourteen steps of the house, the grass having 
been for that distance burned off. The tracks came from up 
the road, through the field from the direction of South river 
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bridge. From the river to the witness’ house is a half mile, 
the road being so shut up that vehicles cannot pass. Witness 
followed the track towards and near the bridge ; traced them 
through and outside of the field to a place near where tracks 
of a sulkey and mule were discovered. The sulkey tracks 
came from over the bridge and returned in that direction. The 
tracks of the man went to her lot gate, to the stable, and then 
back to the gate and down the road. Her own horse had been 
turned out of the stable. The tracks, in her opinion, were the 
tracks of the prisoner. She had noticed his tracks a good deal. 
fle wore boots with a star on the heels; the heels of the boots 
were capped with brass, in the middle of which a star was cut ; 
he wore such boots on Friday ; witness noticed the stars in the 
tracks; and the size of the tracks’ corresponded with his. 
Prisoner had a peculiar way of walking, causing a pressure on 
the side of the foot; the tracks showed this; they looked 
pressed. 

This witness further stated that one night, not quite three 
weeks before this outhouse was burned, she had another house 
burned across the Bladen line, some three miles distant. On 
the morning she heard of it she remarked to the prisoner, who 
was at her house, that she did not think she Mad enemies round 
there who would do that. He replied, “ You onglit to know 
who your enemies were; they are Bob Melvin and Calhoun 
Melvin.” He then asked how much turpentine she had. 
She told him she did not know, as it had not been dipped ont. 
He said, “ my best advice to yon is, to have it dipped out and 
bunched ; he would not be at all surprised if, in three weeks, 
there would not be a building on that hill, from the threats of 
Bob Melvin, made between the forks of the road and Harrell’s 
store.” 

The State then proposed to show circumstances under which 
the prisoner came to and entered the house of the prosecutrix, 
Mrs. Andres, on the occasion of the conversation just stated. 
After objection on the part ef prisoner’s counsel, by leave of 
the Court, the witness further stated : 
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The night the first house was burned, just before day, the 
prisoner came to her house and knocked and called, and asked 
if we were all dead or asleep. She knew his voice but made 
no auswer. He then knocked out a nail which fastened the 
window, rafsed the window, got in and went up stairs. Next 
morning he was sitting ou the piazza. Here the counsel of 
the prisoner objected to the reception of the evidence on the 
ground of irrelevancy ; that it had no tendency to prove the 
crime alleged, and was calculated to: prejudice the prisoner’s 
case improperly. ' 

In reply the Solicitor urged that these were acts and doings 
of the prisoner connected with the premises and showing his 
animus to the prosecutrix, ard ought to be considered in con- 
nection wlth the insinuations made by him that morning 
against Bob and Calhoun Melvin, the falsity of which insinua- 
tions and threats the State expected to be able to prove. (Sub- 
sequently the State offered evidence tending tu disprove the 
declarations of the prisoner concerning the same.) 

His Honor overruled the objection and admitted the evi- 
dence. And the prisoner excepted. 

There being no further exception to the evidence, which was 
all circumstantialgit is unnecessary to detail it. 

In his charge to the jury his Honor adverted to the different 
counts in the indictment, and charged the jury that they might 
disregard all the other counts as unsupported by proof and con- 
fine their attention to the consideration of the evidence rela- 
ting to the fourth count, and that if they were satified fully 
from the evidence that the house burned was, at the time, in 
the pcssession and occupation of Susan A. Andres, and used 
by her for the storage of fodder and contained her fodder at 
the time it was burned, that so far as the description of prop- 
erty was concerned, it was aptly described in the fourth count 
of the indictment as a certain out-house of ome Susan A. 
Andres. 

At the conclusion of the charge the prisoner’s counsel 
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handed to his Honor special written instructions asking that 
they might be given to the jury, to wit: 

(1.) That the State must prove the property as laid in the 
indictment, and that there is no evidence of title, and only 
evidence of possession of the house charged to have been 
burnt. 

(2.) That the State must make out beyond a reasonable 
doubt the title to the house burned ; and if the State fails so to 
do, the jury must acquit. 

(3.) That proof of possession is not proof of ownership of 
land. 

His Honor declined to modify his instructions before given 
or to give those asked, whereupon prisoner again excepted. 

Verdict, guilty on the fourth*count of the indictment. Rule 
for a new trial granted, and discharged. Judgment and appeal 
by the prisoner. 


No counsel for the prisoner in this Court. 
Attorney General Hargrove, for the State. 


Bynum, J. I. The first exception of the defendant is to 
the admissibility of the evidence. This objégtion is untenable 
because the evidence being wholly circumstantial, it was proper 
to show the malice of the defendant by his own acts and de- 
elarations as a link in the chain fixing him-as the guilty party. 
It was not irrelevant, and if so, could not mislead the jury. 
State v. Arnold, 13 Ired. 184. 

II. The ownership of the out-house not properly charged in 
the indictment. This is also untenable. 

It has been held that even a person who had gone into 
bankruptcy and made an assignment of his real estate to the 
assignee, but had not given up the possession, may be charged 
as the owner of the house. Also that a tenant at will in the 
occupation, or even a lodger, may be charged as the owner. 
Arch. Crim. Pl, 488; Rew v. Ball; Reg. and M. 30; State v. 
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Mason, 13 Tred. 341; Busb. 197; Bat. Rev. ch. 33, sec. 93; 2 
East. P. C. 505 ;'Arch. Crim. Pl. 336. 

Elisha Andres, the owner of the premises, had died and his 
widow Susan remained in occupation of the land and houses, 
and was using the out-house at the time of the burning. She 
was not in the wrongful possession and was properly charged 
as the owner of the building which was burned. 

III. Special instructions were asked for and denied. His 
Honor charged the jury that if they were fully satisfied from 
the evidence that the house burned was at the time in the pos- 
session and occupation of Susan Andres, as described in the 
fourth count of the indictment, it was aptly laid as the out- 
house of Susan Andres. This instruction covered the first 
instruction asked by the defendant, to wit, “ That the State 
must prove property as laid in the indictment.” The other 
instructions asked for were properly refused as containing 
propositions which were untrue in law. 

There is no error. 


Perr Cveiam. Judgment affirmed. 








STATE ve. WILLIAM CAPPS. 


Where property is charged in an indictment for larceny as belonging to 
A and another and it is proved on the trial to be the property of A 
and B, a firm well known in the community, the apparent variance is 
cured by the Act of Assembly, Bat. Rev, chap. 33, sec. 65. 

When written orders are introduced on a trial as corroborating evidence, 
such orders need not be proved, and it makes no difference whether 
the witness speaking of them, and for whose benefit the orders were 
drawn, could read and write or not. 


(State v. Harper, 64 N. C. Rep. 129, cited and commented on.) 


Inpictment for larceny, with a count for receiving stolen 


goods, tried before his Honor, Judge Logan, at the Spring 
Term, 1874, of the Superior Court of Meoxtzwsure county. 
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The defendant was indicted with two others (not on trial) 
for stealing ten kegs of gunpowder from W. W. Grier and 
another, and in another count for receiving ten kegs of gun- 
powder, the property of W. W. Grier and another, knowing 
the same to have been stolen. 

For the State, one Tom Caldwell swore that he was with 
the defendant, aiding and assisting him, when he stole the 
powder, and that he, the defendant, was to give him one dollar 
per keg for his assistance. The defendant paid him in cash 
five dollars, and gave him an order on the store of Elias & 
Cohen for a pair of boots in payment of the remainder. De- 
fendant objected to the speaking of this order without it was 
produced. One Bethnne,a clerk in the store of Elias & Oohen, 
swore that he did have an order from the defendant for a pair 
of boots to Tom Caldwell, but that he had either lost or mis- 
laid it, as he could not find it in the place or on the file, where 
such orders were usually kept. Defendant again objected, 
insisting that the loss of the paper was not sufficiently proved. 
The State then examined the magistrate before whom the pre- 
liminary investigation took place, who stated that the order 
for the boots was produced before him and duly proved. De- 
fendant objected to this evidence, and the Court ruled that the 
objection was well taken. In the argument the Solicitor spoke 
of this order being duly proved, when it was objected by de- 
fendant. His Honor did not interfere with the comments of 
the Solicitor nor with the reading of the order. 

It was further in evidence that one Henry Caldwell pur- 
chased of the defendant a keg of powder, of the brand and 
mark described by the owner of that alleged to be stolen. That 
the defendant gave him an order on one Turner for the powder. 
The speaking of this order being objected to, a paper was 
shown to the witness, who being unable to read, could not 
idectify it. \ A witness was called who swore that the writing 
of the paper resembled the defendant’s, but that he could not 
say for certain that it was. No further evidence was offered 
on this point, and the paper was not given to the jury as evi- 
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dence, but was read by the prosecuting officer and commented 
on as the order of defendant. To this argument the defendant 
objected, asking the Court to step it, but his Honor declined. 

The State having sworn and tendered several witnesses, the 
defendant asked leave to cross examinethem. This was refused, 
the Court holding that by the examination of such witnesces 
the defendant made them his own. 

The jury returned a verdict of guilty. Rule for a new trial 
granted. Argued and discharged. Defendant then moved to 
arreat the judgment, for that the property was alleged to be 
Grier’s and another, when the evidence showed that it belonged 
to Grier & Alexander, a firm well known to the grand jury. 
Motion refused, and appeal by defendant. 


No counsel ia this Court for defendant. 
Attorney General Hargrove and Barringer for the State. 


Serriz, J. The defendant insists that the order in favor of 
Tom Oaldwetl on Elias & Cohen, for a pair of boots ; and 
also the order on Turner, in favor of Henry Caldwell, for a 
keg of powder, not having been daly proved, should not have 
been spoken of on the trial, nor commented upon by the So- 
licitor in his argument to the jary. 

It would seem that the defendant sought to divert the atten- 
tion of the jary from the real issue, to wit: lis guilt or inno- 
cence of the charge in the indictment, and to make the issne 
upon the probate of these two orders, when they were offered 
only as corroborating circumstances to support the witnesses. 

It makes no difference, in this point of view, whether the 
orders were proved, or whether the witnesses could read or 
not; the fact that the witnesses had certain papers upon which 
one obtained a pair of boots and the other a*keg of powder was 
offered, as a corroborating circuinstance, to the jury for what 
it was worth, and was a legitimate subject of comment by the 
Solicitor. 

The defendant moved in arrest of judgment, for that the 
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indictment charged that the powder was the property of “ Grier 
and another,” whereas the proof showed it to be the property 
of Grier & Alexander, a firm doing business in Charlotte, 
and well known to the grand jury, and to the draftsman of the 
bill. Our attention was called npon the argument to the case 
of the State v. Harper, 64 N. C., 129, where it is said that 
“the property in stolen goods must be averred to be in the 
right owner, if known, or if not, in some person or persons 
unknown ; and if it appear that the owner of the goods is 
another and a different person from the person named as such 
in the indictment, the variance will be fatal.” 

Undoubtedly such was the rule at common law, but the ob- 
jection is met, in words and spirit, by our statute, which enacts 
“in any indictment wherein it shall be necessary to state the 
ownership of any property whatsoever, whether real or per- 
sonal, which shall belong to or be in the possession of more 
than one person, whether such persons be partnéfs in trade, 
joint tenants, or tenants in- common, it shall be snfficient to 
name one of such persons, and state euch property to belong 
to the person so named, and another, or others, as the case may 
be ; and whenever in any such indictment it shall be necessary 
to mention, fur any purpose whatsoever, any partners, joint 
tenants, or terants in common, it shall be sufficient to describe 
them in the manner aforesaid, and this provision shall extend 
to all joint stock companies and trustees.” Bat. Rev. ch. 33, 
sec. 65. 

Let it be certified that there is no error. 


Per Curiam. Judgment affirmed. 


ares 
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F. W. BOND e, OCTAVIUS COKE. 


A cotton gin and press annexed to the freehold in the usual way, be- 
come fixtures: Therefore, where A had mortgaged his land to B to 
secure the payment of certain debts, and afterwards built thereon a 
gin house in which he placed a cotton gin and press, attaching them 
$ in the usual manner, occupying and using the same for a number of 

| years and then sold the equity of redemption, together with certain 
personal property including the gin and press by name to C; and B 
having sold the land under the first trust, excepting the gin and press, 
but making no exceptions whatever as to gin and press in his deed to 
the purchaser: Held, that the purchaser at B’s sale acquired title to 
the gin and press, as any verbal exceptions at the sale would have no 
effect in controlling the provisions of the deed. 


(Latham v. Blakely, 70 N. C.. Rep. 868; Clayton v. Liverman, 7 Ired, 92; 
Fiynt v. Conrad, Phill. 190; Brittain v. McRay, 1 Ired. 265, cited and 
approved.) 

. 





t Crvm action for claim and delivery of a certain cotton gin 
1 and press, tried at the Spring Term, 1874, of the Superior 
Court of Caowan county, before his Honor, Judge Albertson, 
and a jury. 

In August, 1870, the plaintff conveyed a tract of land to 
Pruden, in trust to secure the payment of certain debts. In 
the Fall of that year, the plaintiff, continuing to occupy and 
cultivate the land, and for its more beneficial enjoyment, built 
upon it a gin house in which he placed a cotton gin and- press. 
Tke press was solidly fastened to the house, and the gin was 
confined in the usual way, by strips of wood nailed to the floor- 
ing, to hold it steady when at work. Both were used by plain- 
tiff in preparing his own crops for market, and also in ginning. 
and packing for others for toll. 

i In February, 1872, the plaintiff conveyed, by deed in trust;. 
p to Biggs his equity of redemption in said lands, and also per- 
_ sonal property among which is named the “ Cotton Gin and 
Press ” in dispute. 

On the 3rd February, 1873, Pruden, the trustee, sold the. 
7 
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lands under the first trust, excepting the gin and press which 
had ‘been conveyed to Biggs, or attempted to be, at which sale 
the defendant purchased and received a deed in the usual form, 
without any exceptions in it as to the gin and press. The de- 
fendant, in his answer, denies all knowledge of any exception 
of the gin and press at the time of the sale and purchase of the 
land by him. 

On the 8rd February, 1873, the plaintiff went into bank- 
ruptcy, and the debts secured in both trusts having been satis- 
fied without a sale of the gin and press, the United States 
Marshal took possession, and Winston, the assignee, under the 
‘bankropt law, duly assigned to the plaintiff the gin and press. 
The defendant, soon after his purchase, took possession of the 
land and gin and press, and this action was commenced by the 
plaintiff. 

Under the instructions of his Honor, the japy returned a 


verdict for the plaintiffs. Judgment in accordance with the 
verdict, and appeal by defendant. 


Moore & Gatling, for appellant. 
A. M. & Jno. A. Moore, contra. 


Brnyom, J., after stating the facts of the case as above, pro- 
ceeded : 

In the case of Latham v. Blakely, 70 N. OC. Rep., 368, de- 
cided at last term, this Court, in a very similar case of facts, 
upon a thorough review of all the conflicting authorities, held 
that the gin was a fixture. That case governs this as to the 
.statue of the gin and press, which we declare to be fixtures te 
the land and a part of the freehold. 

The case is not altered by the fact that these fixtures were 
erected subsequent to the mortgage. In Winslow v. The Mer- 
chants Ins. Co., 4 Metcalf, 306, it was held that a steam en- 
gine and other machinery of a manufactory were to be con- 
‘sidered as fixtures, and had vested as such in the defendants 
under a mortgage of the building priur to the period at which 





- 
5 "3 
: 
= 85 
| 
ps 
| a 
E 
. “ 
s 
: + 
- 
3 
, 


JUNE TERM, 1874. 





Bop v. Coxs. 





they were erected against the plaintiff who claimed as here, 
under a subsequent specific mortgage of the machinery itself. 
Many cases to the same effect are collected in 2 Smith L. Cases, 
254-5. 

The gin and press having thus been so far annexed to the 
freehold as to acquire the character of fixtures, became mere 
incidents te the realty and conformed to all the laws by which 
it is governed, subject to the dower of the widow, descend to 
the heir, pass to the vendee of the land, unless expressly ex- 
cepted in the conveyance, &c. Preston v. Briggs, 16 Ver- 
mont, 124; 12 N. H., 205; 6 Cowen, 665 ; 2 Smith Z. Cases, 
255. 

The title te the gin and press, having thus vested in the 
trustee, Pruden, as part of the realty, passed by his sale and 
conveyance to the defendant, unless the exception of these two 
articles, at the sale of the land, had the effect of preventing the 
title as to the gin and press from passing with the land. 

This is the ground of the plaintiff’s claim, but there are sev- 
eral fatal objections to its validity. 

1. The general rule of law is, that parol evidence is inad- 
missible to contradict or vary the terms of a valid written in- 
strument; therefore, when, as to the extent and limitations of 
an estate, in a deed, the intention of the maker is to be ascer- 
tained, the Court must decide upon the face of the instrament 
itself. 1 Green). Ev. 8., 275-6. Clayton v. Ziverman, 7 Ire. 
92. The deed, in our case, containing no exception of the gin 
and press, the legal effect of it is to pass them tothe defendant, 
and no parol evidence to the contrary :is admissible. 

2. The exception of the gin and press at the sale being an 
agreement touching the sale of an interest in lands, the Statute 
of Frauds requires it tobe in writing. And-even if the agree- 
ment reserving the gin and press had been in writing, it could 
only be set up by a bill in equity to reform the deed on the 
ground of accident or mistake in the draftsman, for the effect 
of the deed is to pass the land and every substantial part of it ; 
hence, if there be a parel agreement to convey land and to ex- 
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cept the fruit or trees, or certain timber trees, and a deed is ex 

ecuted whielk does not except the fruit or trees, that part of the 
agreement in respect to them is defeated. lynt v. Conrad, 
Phil. 190. 

The case just cited, of /'lynt v. Conrad, illustrates the dis- 
tinction between those chattels which by annexation become 
merged in the land, and those which though so annexed to the 
land do not become a part of it. Thus growing crops may be 
reserved by parol by the vendor of the land, in which case they 
do not pass by the deed conveying the land. The reason is 
that they are. fructus industrialis, and for most purposes re- 
garded as personal chattels, even before they are severed from 
the soil ; therefore upon the death of the owner of the land be- 
fore they are gathered, they go to the executor and not the 
heir ; they are liable to be seized and sold under execution as 
personal chattels; and by statute, growing crops-are the sub- 
ject of larceny. Brittain v. McRay,.1 Ire., 265. 

The Statate of Fraud thus not applying to agreements con- 
cerning growing crops, parol evidence is admissible to show 
that they were to remain the property of the grantor. in the 
sale of the land: 

But personal chattels which have been fixtures are incor 
porated in, and are, a part of the land as much so as a house 
or tree, until an actual severance and therefore, a deed: con- 
veying the land without excepting therein the fixtures, has the 
legal effect of passing the gin and press, which are part and 
parcel of the land. 


Pzr Ounmu. Judgment reversed, and venire de novo. 
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WILLIAM PONTON and wife o. C. N. McADOO and DAVID SCOTT, 
Adm’r. &c. 


In an application for a special injunction, when the property is in custo- 
dia legis, the Court will not let go the property and allow the same to 
be sold, if there is a probability that the merits are with the plaintiff, 
notwithstanding the defendant’s answer denies the allegations upon 
which such application is founded. Where the material facts of 
piaintiff’s complaint are not denied, the injunction will more certainly 
be continued to the hearing. . 

(Heilig v. Stokes, 63 N. C. Rep. 612; Jarman v. Saunders, 64 N. O. Rep. 
868; Craycroff v. Morehead and wife, 67 N. C. Rep. 422; Brown, 
Daniel & Co,, v. Hawkins, 65 N. C. Rep. 645, cited and approved.) 


Crvit action to set aside a mortgage, and in the meantime 
for an injunction, heard upon motion to dissolve the injunction, 
before Zourgee, J., at Chambers,in GumFrorp county, March, 
1874. 

The plaintiff, Ponton, alleges that on the 9th day of Febru- 
ary, 1869, he had a homestead in his lands and an exemp- 
tion of personal property allotted and laid oft to him, accord- 
ing to the provisions of the act of August, 1868, which allot- 
ment embraced all of his lands and all of his personal prop- 
erty. That he continued in possession of this property, 
undisturbed, until 24th day of April, 1873, when the defendant, 
McAdoo, served him with a warrant, returnable on the next 
day at Greensboro’, in the said county of Guilford, for $36.81 ; 
that he was in his field at work when the officer served the 
warrant, and there remained for some time when the other 
defendant, Scott, came up, who was met by the officer, and the 
two had a long talk with each other; that after their conver- 
gation the officer and Scott came to where he was, and the 
officer showed him an execution, issued that day by the Clerk 
of the Superior Court of said county, on a judgment obtained 
in said Court by the defendant, McAdoo, the 22d day of July, 
1869, which was against him, the plaintiff, and the other defend- 
ant, Scott and one Bevil, for $219.17, with interest on $140, 
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and costs; that this judgment had been paid off by the defend- 
ant, Scott, as he had been informed, and assigned by McAdoo, 
the plaintiff therein, to one Benjamin Scott, (since dead) in 
order that the same might be kept alive for the benetit of 
David Seott, the defendant. Payment of this execution was 
then demanded of the plaintiff, the defendant, Scott, at the 
same time telling him that “the homestead had gone up,” and 
if he did not pay him or secure him in said execution he would 
sell him out in ten days; that it was then demanded which of 
the horses then plowing in the field was his property, and on 
being told, it was threatened to take them off unless he would 
give security for the forthcoming of the same next day at 
Greensboro’, which was given. 

He and his son carried the horses to Greensboro’, when they 
were invited to the defendant, McAdoo’s, store, where a mort- 
gage was drawn up for the security of the two debts, in which 
were conveyed to McAdoo all the plaintiff’s land and other 
property, with a power to sell the same in six months. Plain- 
tiff alleges that he exeeuted and delivered this deed in the full 
eonfidence of the truth of the statement that the homestead 
had gone up, as was represented to him, and under the per- 
plexity, confusion and surprise created by the statement, en- 
forced by the presence of an officer, with the threat of sale, 
&e.; that the mortgage was not signed by the plaintiff’s wife, 
and that the property was the same that had been set apart and 
allotted to him. 

The defendants in their several answers allege that they were 
honestly under the impression that the homestead in regard to 
old debts was inoperative ; that they used no undue influence 
with the plaintiff to make him execute the mortgage, and that 
he did it freely, of his own consent. 

Upon coming in of the answers, the defendants moved to 
dissolve the injunetion, which His Honor refused, and the 
defendants appealed. 


Scott and Caldwell, for appellants - 
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I. The plaintiff had no legal homestead. Battle’s Revisal, 
p- 467, chap. 55, secs. 4, 2, 8,13; Smith v. Hunt, 68 N. O. 
Rep. 482. 

II. The mortgage to defendants, in the absence of frand, is 
good as against the plaintiff, Pontcn, by estoppel, if not against 
his wife, for the homestead. 

IIT. It is good to pass the personal property without the 
wife joining in the mortgage. State Con., art. 10, sec. 8. It 
is good also against the husband for the reversionary estate in 
the land. 

IV. There is no fraud, duress or co)lusion alleged, sufficient, 
if the facts stated and alleged in the complaint are taken to be 
true, to authorize the Court to decree a remission or surrender 
of the deed. . Hunt v. Bass, 2 Dev. Eq. 292, (295); Gunter 
v. Thomas, 1 Ired. Eq., 199, (207.) 

V. This is, then, an action for an injunction simply, and can 
be heard and decided upon affidavits. 


VI. His Honor below ought to have dissolved the inj unction 
so far as the personal property is concerned, and let it be sold. 


Dillard & Gilmer, contra. 


Grounds of injunction are two-fold: 

1. For that the mortgage conveyed land and personal prop- 
erty which had been laid off and assigned to Ponton as an 
exemption, under act of Assembly. Special Session in August, 
1868, to which the wife of Ponton was not a party. 

2. For that the mortgage was obtained under a mistake of 
law and fact, attended by circumstances of surprise. Threat of 
sale of his property, levy on it and demand of forthcoming 
bond, which created great confusion aud perplexity of mind in 
Ponton—defendants acting in concert. 

I. Homestead and personal property exemption were laid off 
and assigned, according to act of special session, 1868, and lists 
were made and registered, as by that act directed. Acts special 
session 1868, chap. 43. 
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(a.) It is submitted that this protected Ponton’s real and 
personal property exemptions from execution, and his wife so 
far acquired an interest in the realty, if not in the personalty, 
that the husband could not mortgage it without the joinder 
and privy examination of his wife. Const., art. 10, sec. 85 
Mayo v. Cotten, 69 N. ©. Rep., 289; Flege v. Garvey, 1 Amer. 
Law Times, (new series,) p. 20. 

II. It is submitted that the personalty exempted to the his- 
band is within the humane policy of the Constitution, and 
although alienable by the husband, it extends in spirit also to 
the wife and children, and a deed conveying it away under 
circumstances of surprise and imposition, as in this case, ought 
not to be maintained. 

(a.) A deed or other act done under a naked mistake of the 
law, if not otherwise objectionable, will generally be held valid 
and obligatory. 1 Story’s Eq., sec. 116. Adams’ Eq., p. 191, 
(mar.) 

(6). There are exceptions, however, to this general rule, e. g. 
a deed executed under a mistake of the law with other ingre- 
dients going to show misrepresentation, imposition, sudden 
false information from defendants, calculated to mislead and 
confuse, and executed under strprise and perplexity of mind, 
may be set aside as improvidently obtained. 1 Story’s Eq., 
secs. 119, 120, and note to last section. Adams’ Eq., 191, (mar. 
page.) 

(c.) Cases of surprise, mixed with mistake of law, stand on a 
ground peculiar to themselves and independent of the general 
doctrine; in such cases, deeds like the one in question, are 
regarded as unadvised and improvident, and are held invalid 
on the principle of protecting those who cannot protect them- 
eelves, and on the ground that euch acts are not in accordance 
with the intention of the parties. 1 Story’s Eq., sec. 134. 

In our case deed was made in mistake of the law as to va- 
lidity of exemptions against old debts, as decided in Hill v. 
Kessler, 63 N. ©., 487, and it was executed immediately after 
the decision of Gunn v. Barry, and before the decision of 
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Garrett v. Cheshire, 69 N. C., 396, and it was done’on the sud- 
den application of defendants acting in concert, accompanied 
with threats to sell plaintiff out in 10 days, by a levy on his 
property, demand of forthcoming bond, requirement to produce 
horses at Greensboro’ next morning, and immediate procure- 
ment of mortgage at counting room of one of the defendants, 
while plaintiff continued in state of perplexity and confusion. 
See complaint, and defendants’ affidavits substantially admit the 
same. 

(d.) Injunction here is to protect and keep the property in 
specie, pending the litigation, and is of the nature of a special 
injunction, and in such cases the rule is not to dissolve, on the 
coming in of the answer, if in the opinion of the Court it is 
reasonably necessary to protect the property until the trial. 
Heilig v. Stokes, 63 N. C., 612; Jarman v. Saunders, 64 N. C., 
368. 

(e.) On a motion to dissolve injunction, when a fund is taken 
into the custody of the law, the rule is that the Court will not 
let go, if plaintiff shows probable cause, from which it may be 
reasonably inferred that he will be able to make out his case 
at the final hearing. Craycrofv. Morehead, et rew., 67 N, 
C., 422; Brown, Daniel & Oo., v. Hawkins, 65 N. C., 645. ° 

It is therefore respectfully submitted that the Judge below 
committed no error in continuing the injunction to the hearing. 


Reape, J. The application being for a special injunction 
and the property in custodia legis, the Court will not let go 
the property and allow the same to be sold, if there is a proba 
bility that the merits are with the plaintiff, notwithstanding the 
denial in the answer. But here there is no denial in the answer, 
the material facts are admitted. Heileg v. Stokes, 63 N. 
C. R., 612; Jarman v. Saunders, 64 N. U. R., 368; Craycroff 
v. Morehead and wife, 67 N. O. R., 422; Brown, Danie & 
Co., v. Hawkins, 65 N. ©. R., 645. 

Upon this ground therefore, we sustain the ruling of his 
Honor in refusing to dissolve the injunction. 
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It may be premature to say, and yet it may shorten litigation, 
that it is manifest that the mortgage was given under a mistake 
both of law and fact. It was a mutual mistake of both parties, 
in producing which the defendant Scott was the active agent. 
It was a mistake which no amount of diligence or caution on 
the part of the plaintiff could have avoided; for as alleged by 
defendant, it was a mistake both of law and fact, common to 
business men, lawyers and Judges. This makes a clear case 
for relief. 1 Story’s Eq., secs. 119, 120, and note; Adams’ 
Eq-, 191; 1 Story’s Eq., secs. 29, 134. 

The well prepared brief of plaintiffs counsel, has made our 
task an easy one. 

There is no error. This will be certified to the end, &c. 


Per Our. Judgment affirmed. 








STATE ov. NICHOLAS CARR. 


An officer who levies upon the personal property of the defendant in the 
execution, and refuses to lay off to such defendant upon demand, his 


personal property exemption, is guilty of a misdemeanor. 


Inpictuent for refusing to lay off a personal property ex- 
emption, heard before his Honor, Judge Russell, at Spring 
Term, 1874, of New Hanover Superior Court. 

On the trial below the jury found the following special 
verdict : 

That on the 7th April, 1874, Murray & Co. obtained a judg- 
ment before a Justice of the Peace on a demand against Rod- 
man Brothers, a firm doing business in New Hanover county, 
and that on the same day execution was issued and placed in 
the hands of the defendant, who was a constable. That on 
the day the judgment was given, Henry T. Rodman, a defend- 
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ant in the execution, in the presence of the defendant, Carr, 
disclaimed any title to certain rosin and turpentine then in the 
city of Wilmington, stating that the same was mortgaged to 
his mother ; that Carr levied on the same as the property of 
Rodman & Bro., aud took possession of the same. Six or 
seven days afterwards the attorney of the defendants demanded 
that the defendant, Oarr, should set apart to them their per- 
sonal property exemption out of the property levied on, accord- 
ing tolaw. This he refused to do, saying he would be pro- 
tected by a bond. Afterwards, on the 20th April, the defend- 
ant, Carr, notified the defendants in the execution that he had 
abandoned the levy, and on the demand of the attorney to 
return the property levied on, he refused, saying that it was 
in the warehouse of Murray & Co. The defendant, Carr, de- 
livered the property to the plaintiff in the execution, and that 
he did not sell the same. 
The following endorsement was on the execution : 


“Under the within execution, on the 7th day of April, 
1874, I levied upon 40 barrels of spirits of turpentine and 129 
barrels of rosin, as the property of Rodman & Bro. The de- 
fendants disclaimed all right to the property. I abandoned 
the levy and notified the plaintiff and the attorney of the de- 


fendants. 
N. CARR, Constable.” 


The Court being of opinion that as the defendant did not 
sell under the levy, but abandoned it, he was not guilty, and 
‘gave judgment accordingly, from which the State appealed. 


Attorney General Hargrove and London, for the State. 
No counse] in this Court for defendant. 


Serriz, J. The facts found by the special verdict eonsti- 
tute a misdemeanor, denounced both by the words and spirit 
of the Homestead Act, Bat. Rev., ch. 55. 
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The evasion or trick by which the defendant attempted to 
deprive the plaintiff of his personal property exemption, and 
at the same time avoid the penalties of the law for so doing, 
deserves the reprobation of the Oourts. If the device here 
resorted to can be justified and sustained, then the homestead 
provision of the Constitution and the laws in pursuance there- 
of are not worth the paper on which they are written. 

The defendant says the plaintiff did not claim the property. 
But he says it was the property of the plaintiff and he levied 

_ on it as such, and when the plaintiff asked for his legal ex- 
emption it was not for the defendant to play upon him the 
sharp practice of saying, yes, it is your property for the pur- 
poses of my levy, but it is not yours for the purposes of a 
legal exemption. 

, The pretended abandonment of the levy by the defendant, 
while refusing to put the plaintiff, as he found him, in posses- 
sion of his property, but leaving it in the hands of the plaintiff 
in the execution, is worse than mockery. 

Let it be certified that there is error, to the end that the Su- 
perior Court may proceed to judgment upon the special ver- 
dict as upon a verdict of guilty. 





Pre Oveiam. Judgment reversed. 
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WM. KNABE & O0O., o. SIMON G. HAYES. 


A discharge in bankruptcy after due publication of notice, isa good bar 
to the claims of all creditors who do not allege and show that the 
omission to give notice was the result of fraud on the part of the deb- 
tor, and not the result of forgetfulness, accident or mistake. 


(Saunders v. Smallwood, 8 Tred. 125, cited and approved.) 


Orv. Action commenced in a Justice’s Court, and carried 
by appeal to the Superior Court of Waxes, where it was tried 
before Tourgee, J., at the January (Special) Term, 1874. 

It was agreed on the trial below that the defendant and one 
Geo. W. Blacknall, the surety on the note sued upon, were 
both adjudicated bankrupts, upon their own petitions, and re- 
ceived their discharges prior to the commencement of this 
action. 

It was admitted by the defendant that the note sued upon 
was, by inadvertance, not scheduled among his debts, and that 
in consequence, no notice was mailed to the plaintifts, to their 
address, “ New York City.” It is further admitted that the 
general notice to the creditors was published in the North 
Carolina Standard, at Raleigh, N. O.; and that the plaintiff 
had not actaal knowledge of the defendant’s bankruptcy, until 
after his discharge. 

Upon this state of facts, the Court being of opinion with the 
defendant, it was adjudged that the plaintiff's action be dis- 
missed. From which judgment plaintiffs appealed. 


Battle & Son, for appellant. 
Fowle and Snow, contra. 


Sxrriz, J. The counsel for the plaintiff asks the question : 
Does the discharge of a bankrupt, under the act of Congress, 
‘to establish a uniform system of bankruptcy throughout the 
United. States, approved March 2, 1867, bar the elaim of a 
creditor who had no knowledge of the filing of the petition in 
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bankruptcy, and whose name was not inserted in the schedule 
of credicors, and to whom no notice was mailed ? 

Our answer is, notwithstanding the very high authority of 
Mr. Bump, in his work on bankruptcy, page 27, et seg, to the 
contrary, that a discharge, after due publication of notice, is a 
good bar to the claims of all creditors, who do not allege and ° 
show that the omission to give netice was the result of frand, 
on the part of the debtor, and not the result of forgetfulness, 
accident or mistake. Few discharges in bankruptcy could 
stand if the omission to schedule some small article of property, 
or to give the name of some forgotten crediter, would be suf- 
ficient to avoid them. 

Such a constraction, in our opinion, would destroy the bene- 
ficial purposes of the act. 

The intent with which an omission of property or creditors 
is made, both under the bankrupt act of 1841 and 1867, is the 
criterion by which the case should be governed. If made 
with a fraudulent and wilful purpose, the discharge should 
not protect the debtor, otherwise it should be permitted to 
stand. 

In our case fraud is not alleged; on the contrary the omission 
to schedule the name of the plaintiff, is stated in the case made 
for this Court, to be the result of inadvertence. 

In Burnside v. Brigham, 8 Met., 75, it is held: Saw, C. 
J., delivering the opinion of the Court, that where a defendant 
‘relies on his discharge under the United States bankrupt law 
of 1841, the plaintiff cannot avoid the discharge by merely 
showing that the defendant, in his petition in bankruptcy, 
omitted to insert the plaintift’s name in the sworn list of cred- 
itors, and that by reason of such omission the plaintiff had no 
notice of the proceedings in bankruptcy, and could neither 
prove his claim against the defendant nor approve the granting 
of the discharge. But that in order to avoid such discharge 
by reason of such‘omission, the plaintiff must show that the 
omission was wilful and fraudulent. The provisions of the 
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act of 1867 in regard to notices, &c., are substantially the same 
as those of the act of 1841. 

In Saunders v. Smallwood, 8 Ire , 125., it is held, that to 
avoid a plea of a discharge under the bankrupt law, the plain- 
tiff must show, not merely a mistake or omission in making the 
inventory on the petition of the bankrupt, but a fraudulent and 
wilfal concealment. 

This case also arose under the act of 1841, but numerous 
decisions under the act of 1867 are to the same effect, andd¢o 
us they appear well supported by reason. Hudson v. Bing- 
him, 8 B. R., 494; Ryne v. Abell, 4 B. R., 67. 

The judgment of the Superior Court is affirmed. 


Per Courtam. Judgment affirmed. 








THE TRUSTEES OF THE N. C. ENDOWMENT FUND o. L. L. 
SATCHWELL. 


The private Act of 12th December, 1868, incorporating the ‘Trustees of 
the N. C. Endowment Fund,” being calculated and having the effect 
to aid the rebellion then existing, is void and confers no powers on 
the persons attempted to be incorporated. 


Ropman and Reapg, J, J. dissenting. 


Crvit action for the recovery of real estate, tried on de- 
murrer before Clarke J., at the Fall Term, 18738, of Wrson 
Superior Ooart. 

‘It was alleged in the complaint that the plaintiff was a cor- 
poration duly organized under an act of our General Assembly, 
ratified 12th December, 1863; that it was entitled to the pos- 
session of certain real estate in the town of Wilson, N. C., and 
that the defendant withholds possession thereof. 

To this complaint defendant demurred, alleging as grounds 
of demurrer that the said act of incorporation is illegal and 
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void, in that it was passed in aid of the rebellion against the 
government of the United States, and that said act being so 
illegal and void, the plaintiff was not a capable grantee to hold 
any real or personal property under the laws of the State. 
After argument His Honor overruled the demurrer, and the 


defendant appealed. 


Fowle and Murray, for appellant. 
eSmith & Strong, contra. 


Pearson, C.J. The case was argued upon a demurrer to 
the complaint on the ground that the plaintiff has no legal 
existence, and, of course, no capacity to sue or to hold property, 
its alleged character being void because “it was passed by a 
General Assembly of the then insurgent State of North Caro- 
lina in aid of the late rebellion,” &c. 

Under sec. 123, OC. C. P., the Court is required to take 
judicial notice of a private statute, which is referred to by its 
title and pay of ratification. So we are to take the complaint 
as setting out the statute by which the plaintiff is incorporated. 

The question is, whether the demurrer can be restrained on 
the ground that by the complaint (supposing it to set out the 
statute) was void, appears on its face, for the reason that it was 
calculated and intended and had the effect to aid the rebellion. 

Let the statute speak for itself: 

“Sxotion 1. Be it enacted by the General Assembly of the 
State of North Carolina, and it is hereby enacted the by au- 
thority of the same, That Charles F. Deems, Geo. W. Morde- 
cai, S. 8. Satchwell, John Y. Foard, David Murphy, J. Q. A. 
Leatch, D. M. Barringer, Edward J. Hale, 8. D. Wallace, R. 
M. McCracken, Walter F. Leake, E. G. Reade, G. W. Collier, 
Chas. W. Skinner, Kemp P. Battle, Robert W. Best, John C. 
Washington, James J. Taylor, John H. Hyman, Wm. J. 
Hawkins, J. B. Littlejohn, Daniel G. Fowle, John H. Haugh- 
ton, J. 8. Royster, John G. Williams, Peter F. Pescud, A. M. 
Gorman, Thomas Bragg and cthers who have contributed fifty 
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dollars or more to the fund of which Charles F. Deems is and 
has been financial agent, or who may hereafter contribute a 
like sum to be invested and the interest thereon expended for 
the education of the indigent orphan sons of such soldiers as 
have fallen or may hereafter fall or be disabled in the wars of 
the Confederate States of America, and when no such claim- 
ants shall exist, then of other orphan boys, to be selested as 
far as practicable from the counties in proportion to the amount 
contributed from counties, their assigns and successors in office 
as herein described, be and they are hereby created, constituted 
and declared a body politic and corporate in law and in fact by. 
the name and style of ‘The Trustees of the North Carolina 
Endowment Fund,’ and by that name shall be capable of 
taking by purchase, devise, or donation, real and personal’ 
estates, and of holding and conveying the same, shall have per- 
petual succession and a common seal, may sue and be sued, 
plead and be impleaded in any Court of law and equity, and 
shall have such other powers and enjoy such other rights as are 
usually incident to corporate bodies, and are not inconsistent 
with the laws and Constitution of the State. 

“Sec. 2. Be it further enacted, by the authority aforesaid, 
That all property, moneys, or effects of whatsoever nature or de- 
scription heretofore given or conveyed, or devised, and hereafter 
to be given, conveyed or devised to the said trustees of the North 
Carolina Endowment Fund, shall be held and possessed in 
special confidence and trust by the said corporation for the sole 
use and benefit of the said orphans in such manner as may 
hereafter be devised and adopted by said trustees. 

“Sec. 3, Be it further enacted by the authority of the 
aforesaid, That the said trustees may make and establish such 
rules, regulations and by-laws as may be necessary for the 
management of its funds, as they may deem necessary to accom- 
plish the objects of the same, not inconsistent with the laws. 
and Constitution of the State. 

“Sec. 4, Be it further enacted by the authority afore- 
said, That the said trustees may declare what number may con-- 
8 
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stitute a quorum for the transaction of business, and may ap- 
point a board of directors and snch other officers as they may 
deem expedient to manage said fund. 

“Sec. 5. Be it further enacted by the authority afore- 
said, That this act shall be in force from and after its ratifica- 
tion.” 

(“ Ratified the 12th day of December, 1863,”) in the midst 
of the war. 

Had these charitably disposed gentlemen, after the war was 
over, applied to the rightful General Assembly of the State for 
an act of incorporation, to effect the purposes set out in the 
statute under consideration, their application would have met 
public sympathy, and no legal objections could have been in- 
terposed. It is manifest on the face of the statute that it was 
the object of the persons who applied for the charter, and of 
the General Assembly which granted it, thereby to aid the 
rebellion. 

His Honor erred in overruling the demurrer. This will be 
ertified to the end that the action may be dismissed. 


Per Curiam. Judgment reversed. 


Ropman, J. Dissenting. It is contended that the act of 
12th December, 1863, incorporating the plaintiff, is void, by 
reason of its manifest tendency to aid and encourage the rebel- 
lion then existing. All the questions which can be made in 
this cage, arise upon the complaint and the demurrer. There 
is no plea averring as a fact, an illegal intent in the Legisla- 
ture in enacting the act, or in the parties incorporated. No 
evidence outside of the act, therefore, can be resorted to to 
establish such intent. If it does not appear as a legal inference 
on the face of the act, it cannot be found as fact in the present 
stage of the case, and when raised by a plea, the question will 
‘be for the decision of a jury. The intent of the act can be 
gathered only from the trusts imposed on the corporation. 

The truste are, to apply donations received or to be received 
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to be expended for “ the education of the indigent orphan sons 
of such soldiers as have fallen or may hereafter fall or be dis- 
abled in the wars of the Confederate States of America, and 


when no such claimants shall exist, for the education of other 
orphan boys, to be selected, as far as practicable, from the 


counties in proportion to their contributions.” Here are three 
classes of beneficiaries clearly described and distinguished. No 
distinction is made as to race or color. As the act is intended 
for the benefit of orphans only, by the words, “ fall or be dis. 
abled,” must be meant either immediately killed, or so disa- 
bled that death results from the disability. 

The questions to be considered may be divided thus: 

I. Are any or all of the trusts illegal ¢ 

II. If one of them is illegal and the others not, will the act 
be held void im toto, or valid for the purpose of supporting 
those which are not illegal but meritorious ? 

Since the close of the late civil war, the Courts of the South- 
ern States have had occasion to make a new and somewhat 
copious chapter in the law of contracts illegal by reason of 
being in aid of the rebellion. Strange as it may seem when 
contrasted with our own experience, the civil wars of England 
and the unsuccessful insurrections and rebellions in our own 
country, such as Shay’s in Massachusetts, the whiskey insur- 
rection in Pennsylvania, and the Dorr war in Rhode Island, 
have not left a single case which I have found cited on this 
branch of the law. 

To decide the cases brought before us, we resorted to the 
precedents in cases not influenced by any such embittered feel- 
ing as every civil war naturally leaves behind it. And I think 
we have acted wisely in taking the principles of such cases, 
although the result of our decisions (as it was of those) has been 
to exempt defendants equally guilty with the plaintiffs, from 
the payment of debts to which iu the forum of morals and con- 
science, they were unquestionably bound, and sometimes to 
vest persons with property for which they had given no value, 
and where they had no moral claim. 
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Since it pleased divine Providence to visit the “ Lost Cause ” 
with defeat, we must regard the unsuecessful effort at indepen- 
dence as a turpitude, and every excutory contract, entered into 
actually or by construction of law, with an intent to promote it 
as malum inseé, and void. But it is not necessary to go farther. 

I now proceed to consider the questions I have stated in 
their order : 

I. In my opinion a fair examination of the act will show that 
no one of the trusts declared is unlawful, because no one of 
them tended, except in that merely. possible and remotely con- 
sequential way which the law disregards to encourage the re- 
bellion. 

It is not contended that the trusts for the benefit of the 
orphans of soldiers already deceased was illegal. The alleged 
illegality is found in the. trusts for the orphans of those who 
shall thereafter fall or be disabled; it is to be noted, not of 
those who shall thereafter enter the service and fall, &c. It is 
argued that this tended to eneourage men to enter, or adhere 
to the Uonfederate service. If encouragement is given to any 
act, it ie to being killed or disabled, which is the condition 
precedent to the bounty. But to encourage that can hardly be 
considered disloyal, since it is just what ows armies, as we must 
now call them, were striving to bring about. But apart from 
that, I agree that every eontract and every act of the Legisla- 
ture, which can be fairly construed as intending to aid and en- 
courage the rebellion then existing, is void. But before that 
intent can be imputed to it, it must appear that it naturally 
and probably tended to produce that effect. The inducement 
which it holds out to join in or adhere to the rebellion, must 
be such as is wsually influential upon human conduct, and 
which is therefore regarded as influential by the law. For if 
the promised benefit be so trivial, remote or contingent that it 
would not naturally or probably, and does not usually induce 
to crime, although by possibility, in some rare and exceptional 
case it may, such a benefit is not considered by the law as 
being intended to have a criminal effect. It is regarded as no 
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inducement at all. De minimis non curat lex. I know of no 
direct authority in point to this case, but I think this proposi- 
tion may be maintained on the analogy of cases in which the 
law is clear and undisputed. 

A man may insure his life for the benefit of his estate or of 
his family. A husband may insure the life of his wife, or a father 
that of his child, for his own benefit, and a wife that of her 
husband for herown. It was held lawful for a master to insure 
the life of his slave. Spruill v. NV. C. Mutual Life Insurance 
Co., 1 Jones, 126; Woodfin v. Asheville Insurance Co., 6 
Jones, 558. 

In all these cases there is a clear and direct temptation to 
destroy the insured life, and it is by no means impossible to 
conceive of cireumstances in which it may be done with but 
little risk of detectioh and punishment. Cases are not rare in 
which the temptation has actually proved strong enough to 
induce the crime. But sueh is not the usual and therefore not 
the natural and probable effect, and the law does not consider 
such policies of insurance void, because of this their feeble and 
remote inducement to crime. On the contrary, they are law- 
ful and common. 

In all such cases the benefit is direct to the individual whom 
it might be argued was thereby tempted to crime, and is to be 
enjoyed during his lite. But in the present case the supposed 
temptation is much slighter and more remote; it is a benefit to 
his children, to be received by them after and through his vol- 
untary death, and is moreover not a benefit of a thing in esse, 
but of an education in a school to be established, if the liberality 
of donors shall supply the funds. Benefits to be received after 
one’s death are proverbially feeble motives; experience shows 
us that the’future happiness which as Christians we believe will 
follow a Christian life in this world, has but little influence on 
the conduct of most men. Many murders have been commit- 
ted to obtain money insured on the life of the deceased wife, 
child or slave. But I am incredulous that any soldier ever got 
himself killed or disabled, or ever entered the Confederate or 
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any other service, in time of war, in order that his children 
might, after his death, receive a free education in a school 
which had only a possible existence, rather than in the estab- 
lished public schools. 

There is a like analogy in the rule of damages in civil actions 
against tort feasors ; only sueh are allowed as are the natural 
and probable result of his wrongful act. Dale v. Grant, 34.N. 
J. Law, (5 Vroom,) 142. 

In criminal prosecutions, when the criminality of an act de- 
pends‘on the intent to injure another, such intent is only in- 
ferred when the injury is the natural and probable result of 
the act. - 2 Stark Ev. 573. For example, if a mason in 
building a house on a frequented street, drops a brick, whereby 
a passer-by is killed, he will be held guilty of a crime, because 
in such a place the injury was the natural and probable result 
of his act ; but otherwise, in an unfrequented place where he 
had no reason to expect any one to be. To hold the trust in 
question illegal is, it seems to me, to violate all these analogies 
and to give to the doctrine of constructive crime, where no 
criminal intent in fact existed, an unprecedented and unrea- 
sonable extension. 

If we consider the act in the light of the history of the 
times, the real intent is clear. It was not to induce volunteers 
to enter the army ; volunteering had long ceased and been fol- 
- lowed by a rigorous conscription which allowed of ‘no volun- 
teers. The act was intended for the children of these con- 
scripts. At all events, the charity was for the innocent children 
and not for the parents, whether guilty or innocent, volunteers 
er conscripts. To defeat it upon the ground contended for 
would confine charity within the narrowest limits of political 
orthodoxy and shut out from it all whoee faith was not ours. 
It is usually esteemed not the less a virtue when it extends to 
all the children of poverty and misfortune, without restriction 
from the creeds, the errors, or even the erimes of their parents. 
Thon shalt not visit the sins of the fathers upon the children, 
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has been accepted as the law of humanity ever since the time 
of Moses. 

But however this may be, and assuming that the particular 
trust for the orphans of soldiers who should afterwards be 
killed is illegal and will not be sustained, it seems to me that 
the other trusts which are clearly separable from this and are 
admittedly free from any objection of turpitude, ought to be 
sustained and for that purpoge the act of iucorporation held 
valid. 

In Metcalf on Contracts, p. 246, the law is clearly, and as I 
conceive, correctly stated. The following are quotations from 
that work, omitting for the sake of brevity all that can be 
omitted without injury to the meaning. I avail myself of the 
authorities collected by the learned author. If the considera- 
’ tion of a promise be unlawful the promise is void. “ When, 
however, the illegality of a contract is in the act to be done, and 
not in the consideration, the law is different. If for a legal 
consideration a party undertakes to do two or more acts and 
part of them ere unlawfal, the contract is good for so much as 
is lawful, and void for the residue. Wherever the unlawful 
part of a contract can be separated from the rest it will be re- 
jected and the remainder established.” “Therefore,” says 
Horton, J.,( Bishop of Chester v. Freeland, Leg. 79,) “at the 
common law, when a good thing and a void thing are put to- 
gether in the self same graut,.the same law shall make such a 
construction that the grant shall be good for that which is 
good and void for that which is void.” “So if any part of the 
condition of a bond be against law it is void for that part and 
good for the rest; or if a bond be given for the performance 
of covenants contained in a separate instrument, some of 
which are lawful and others unlawtul.” Chamberlain v. Gold- 
smith, 2 Brownlow, 282; Norton v. Lynns, Moore, 856. 

“If then any part of a contract is valid, it will avail pro 
tanto, although another part of it may be prohibited by statute,” 
&c. See Moony v. Leak, 8 T. R. 411; Lenison v. Cole, 8 
East. 231; Doe v. Pitcher, 6 Taunt. 369. 
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“ Tt appears from these cases that when the invalid part of 
an agreement can be separated from the valid, the latter shall 
stand, although the former be declared void by statute.” To 
the same effect are the class of cases of which Mallan v. May, 
11 M. & W. 653, and Price v. Green, 13 Mess. & Wils. 695, 
are the leading ones. They decide that in contracts in restraint 
of trade the reasonable provisions will, if possible, be separated 
and supported, while the unreasonable, and therefore illegal 
ones, will be disregarded. 

In this State the same principles have been clearly stated 
and applied to declarations in trust. The leading case is 
Brannock v. Brannock, 10 Ired. 428. There one Thompson 
had made a deed of land in trust to secure several debts, one 
of which was usurious, and it was contended that the whole 
deed was therefore void. The Court (Pzarson, J., delivering 
the opinion,) say: “The operation of the deed was to pass the 
legal estate, with a separate declaration of trust for each of 
the debts therein enumerated. There can be no reason why 
the declaraticn of trust in reference to one debt may not 
stand and the declaration of trust in reference to another be 
held void.” This case has been recently approved and fol- 
lowed in McNeill v. Riddle, 66 N. ©. Rep. 290. See also 
Darling v. Rogers, 22 Wend. 483 ; Van Veckton v. Van Veck- 
ton, 8 Paige. 104, Savage v. Burnham, 17 N. Y. 561. 

Iam unable to see how the present case can be distinguished 
from these, and I think the demurrer should be overruled. 
Justice Reape concurs in this dissenting opivion. 
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8. D. WYNNE o. LIVERPOOL and LONDON and GLOBE INSUR- 
ANCE COMPANY. 


The legal effect of an amendment, is, to put the case in the same plight 
and condition as if the matter introduced by the amendment had 
been inserted in the original pleading at the outset. 


A clause in an application for a policy of insurance, that the party in- 
sured was to take an inventory of his stock every three months, isnot 
a condition by which the policy was to be defeated and become of no 
force. 


The finding of a jury that the loss of the plaintiff was $3,062 of which 
the sum of $462 is the value of the store, and $2,600 the value of the 
stock on hand, should be read, is the damage on account of the destruc- 
tion of the store and goods. 


Counsel for appellants are not justifiable in making up a case in such a 
way as to leave the Court in doubt as to the point intended to be 
made; every intendment must be made against the appellant, 


Civiz action for the recovery of a loss by fire, tried by His 
Honor, Judge Moore, at Spring Term, 1874, of Tyrreix Su- 
perior Court. 

Plaintiff brought this action upon a policy of insurance 
issued by defendant, against the loss by fire of plaintiff's store 
and stock of goods. 

The answer admitted the execution of the policy, but alleged 
that the contract of insurance was subject to other terms, con- 
ditions and limitations and restrictions, than those set forth in 
the complaint, viz: To certain conditions and warranties that 
were contained in the application of the plaintiff, a copy of 
which was annexed to the answer. 

One among the issues submitted by the plaintiff tothe jury 
was the following to wit : 

Was the said contract of insurance subject to other terms, 
conditions, limitations and restrictions, than those set forth in 
the complaint; and if so, does the written and printed paper 
writing attached to the answer contain them? (The said con- 
dition, &c., are noticed and sufficiently set out in the opinion 
of the Chief Justice.) 
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The defendant introduced the application as evidence, and 
proved its execution by plaintiff, and moved that the plaintiff 
be called. Upon motion of plaintiffs counsel, the Court per- 
mitted him to amend his complaint by setting forth the appli- 
cation, and making it a part thereof. Immediately on amend- 
ing his complaint the plaintiff submitted his case to the jury. 

Before the complaint was amended, the plaintiff stated (in 
answer to a question of his counsel) that he had complied with 
all the conditions of the policy of insurance; and before he 
left the stand, (upon his cross-examination,) the original appli- 
cation for insurance was handed to him, and his signature 
thereto acknowledged ; he also stated that he had not taken an 
inventory of stock after Ist January, and that he expected, 
when he entered business, to keep up the annual average value 
of his stock at $4,000, but he did not state that he had done so. 

The defendont asked the Court to charge that there was no 
evidence that the plaintift had complied with and performed 
all the warranties as contained in his application; and that as 
the averments and performance of these warranties are con- 
ditions precedent to the right of action, the plaintiff cannot 
recover. 

His Honor, the case states, refused the instruction because 
there was some evidence as before stated. Defendant excepted 
because the evidence alluded to was as to the conditions of the 
policy, and before the application had been set out by plaintiff 
in his complaint; and inasmuch as there was no evidence 
offered after the amendment, as to the performance of the con- 
ditions and warranties, the plaintiff could not recover. 

In the application, plaintiff represented the store to be worth 
in cash, $700. 1t was iu evidence on the part of the plaintiff, 
that the store was built by him on leased ground, and that his 
lease was for two years, with the privilege of five. A witness 
introduced by the plaintiff stated that if he desired to go into 
business at the place, he would give $700 for the store. On 
his cross-examination, this witness stated that he was nota 
merchant, nor did he know the cost of building houses. 
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The mechanic who built the store was introduced by defend- 
ant, who stated the actual cost of building the same, everything 
included, was $226, and that he would replace it for that 
amount, or for $250 at the outside. This evidence was cor- 
roborated by two other mechani@. 

Among the issues submitted to the jury were the following: 

Was the cash value of the store $700, and the cash value of 
of the stock $3,500 at the time of the insurance ? 

What was the loss to the plaintiff by reason of the fire? 

Defendant asked the Court to charge that under the contract 
the company had the right to rebuild, and that therefore the 
cash value of the store, within the legal intendment of the 
contract of insurance was, what it was worth to rebulld it ; and 
that in estimating the value of the store the jury could not 
take into consideration the location and favorable circumstances 
for trade, for that is outside of the cash value, as the fire can 
not destroy location, &c.; and that if the jury believe the 
mechanics who say that the store can be replaced for $250, the 
plaintiff cannot recover. 

His Honor refused so to charge, but instructed the jury that 
in estimating the cash value of the store, then and there, the 
location and favorable circumstances for trade, should not be 
considered, but find what it would have brought in cash. De- 
fendant excepted. 

The Court was further asked by defendant to charge that 
from the application it appeared that an inventory was to be 
taken every three months by the plaintiff; that it was taken 
on the 1st January, 1872, and that the fire occurred more than 
three months from that time, to wit: on the 4th April, 1872; 
and inasmuch as plaintiff swore that he made no other inventory 
than the one in January, he did not comply with the conditions 
set forth in the application, and could not recover. Instruc- 
tions refused by His Honor, and defendant again excepted. 

To the first issne, the jury found the value of the store to be 
as stated in the application: And to the second thatthe 
loss was $3,062.33, of which $462.35 was the value of the store 















124 IN THE SUPREME COURT. 








Wrwne v. LIVERPOOL and Lonpon and GLoss InsuRANCcE Company. 





and $2,600 the value of the stock. Judgment in accordance 
with the verdict, from which the defendant appealed. 

It is also stated in the case sent up that the jury “ responded 
affirmatively to the following issues in addition to those here- 
tofore set forth, to-wit: Hag the plaintiff complied with and 
performed all the conditions, warranties and limitations and re- 
strictions embraced in the contract of insurance.” The jury 
also found that the inventory was not taken as required in the 
policy. Other issues were submitted, but were omitted in the 
statement of the case, as there were no exceptions taken to 
the finding of the jury thereon. 


A. M. Moore and Empie, for appellant. 
Jno. A. Moore, contra. 


Prarson, OC. J. 1. The point made on the fact that after 
the amendment was allowed, no further evidence was offered 
and the case was immediately put to the jury, has nothing to 
rest upon ; for it is a settled principle that the legal effect of an 
amendment is to put the case in the same plight and condition, 
as if the matter introduced by the amendment had been in- 
serted in the original proceeding at the outset. So here it is 
the same in legal effect, as if “the application ” had been set 
out in “the complaint” when it was originally filed. Now 
this familiar principle follows the rule in equity, procedure “no 
matter can be allowed to be introduced by way of amendment, 
unless it existed at the time the original bill was filed.” If it 
occurred since it can only be brought to the notice of the Court, 
and become a part of the proceedings by means of a supple- 
mental bill. 

2. The seeming discrepancy in the finding of the jury upon 
the several issues, is explained by adverting to the fact that the 
defendants did not insure the full value of the building or goods, 
consequently the finding “of which the sum of $462 is the 
value of the store,” should be read “isthe damage on account 
of the destruction of the store,’ and “ $2,600 the value of the 
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than the one in January, he did not comply with the condition 
set out in the application and could not recover.” 

“ This instruction was declined bs his Honor, and defendant 
excepted.” 

The prayer for this instruction, although argumentative and 
not very happily expressed, raises the question as to the proper 
construction and legal effect of so m¥gh of “the application” 
as relates to the taking of inventories. 

We think his Honor di err in declining to give this 
instruction, and concur with him in the opinidn. that the con- 
struction contended for was an attempt to strain this clause of 
“the application ” beyond the meaning, that can be fairly put 
on the words used, and to give to it therlegal effect of a con- 
dition by which the policy was to be defeated and become of 
no force, by reason of a collateral matter not effecting and re- 
lating to the cause of the loss, but at most amounting to a mode 
of proof in respect to the extent of the loss, i in the'event of a 
fire when the omission would be compensated for, by che pre- 
sumption which jurors are directed to make against all parties 
who have agreed, covenanted or warranted to do or not to do 
any act for breach of which they are liable in damages. The 
omission to take an inventory at the very day might have had 
its influence with the jury. But the notion that the omission 
to take an inventory of the goods in a country store precisely 
three months after the Ist day of January, 1872, and for no 
other reason than that the labor should be done, for how “ the 
inventory is to be made or what is to be its form and purpose,” 
how it is to be preserved and in what manner the defendant is 
to make it available, is not set out. 

Look at the application, “questions and answers,” and take 
it to be intended to be a part of the contract, or policy of in- 
surance. “E. g., how often is accountof stock taken? When 
was it last, and what amount did it reach? Answer> Every 
three months—1st January, 1872, $4,000.” This is all that is 
written or printed. 

Would it from these words enter into the head of any fair 
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minded man to suppose that by these words it was the inten- 
tion of the insurance company to impose, or of the insured to 
enter into a condition to the effect that if from any cause he 


should omit to take an inventory of his stock of goods, on the 


very day of the expiration of three months aftey the 1st Janu- 
ary, 1872, and so from three months to three months to the 
very day, not excepting Sundays or unavoidable or excusable 
causes of delay, the policy was to become void and of no force? 

We have the authority of Lord, Ooke for the principle, but 
in truth, it needs no authority, a condition by which an estate 
is to be defeated or by which a right is not to accrue, must be 
expressed in direct words, and in the absence of direct words 
of condition the construction will be in favor of a warranty or 
covenant or stipulation to be satisfied by compensation or dam- 
ages instead of a penalty or forfeiture of the entire amount. 

If in our case, instead of a mere question and answer as to 
the inventorv, apt words of condition had been used in sub- 
stance: This application being the basis of the policy, and 
being so expressly referred to, now the coadition of this policy 
is that provided the said Spencer D. Wynne shail fail at the 
expiration of three months, after the said 1st day of January, 
1872, and of each succeeding three months thereafter, to make 
a full and complete inventory of his stock of goods and to enter 
the same upon his books, subject to the inspection of the in- 


> surance company, “then this policy is to be void. There 


would be sense in it—fair play.” 

But the suggestion that this provision, however artificial and 
cunningly inserted, can have the legal effect of a condition pre- 
cedent, by which the policy of insurance is to be void and of 
no effect, cannot for a moment be entertained in a court of jus- 
tice, without submitting to the degradation of being made an 
instrument of an insurance company to evade the payment of 
a loss fairly incurred upon grounds technical and untenable. 

No error. 


Per Curiam. Judgment affirmed. 
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W. W. VANNOY and others , WM. HAYMORE, Sheriff. 


A Sheriff 1s not compelled to lay off a homestead or a personal property 
exemption befgre his fees for such service are tendered or paid. 


Crvi. action in the nature of a scire facias, heard before 
Mitchell, J., at the Spring Term, 1874, of the Superior Court 
of IrEDELL county. e 

Defendant moved to dismiss the plaintiff’s action for want of 
an undertaking for costs. Motion overruled. He again moved 
to dismiss for want of a summons and complaint in the name 
of the State. His Honor overruled this motion also ; where- 
upon defendant filed a defence, setting forth, among other 
things : 

(4th.) That the return on the execution, which is alleged to 
be not a due return is as follows, to wit: “ Come to hand,.... 
Gap Ol... saees , 187 , homestead and personal property ex- 
emption not demanded by the defendants,” (in the execution.) 
My fees for laying off homestead and personal property exemp- 
tion not paid or tendered to me by plaintiff or claimants, not 
executed.” Which return isa due and proper return in law— 
no fees being tendered or paid by plaintiff or by any of the 
parties. 

His Honor gave judgment against the defendant for $100, 
from which judgment he appealed. 


Scott and Caldwell, for appellants. 
Folk & Armfield, contra. 


Reap, J. “ No officer shall be compelled to perform any 


service unless his fees be paid or tendered.” ©. O. P., 


sec. 555. 

In the case before us, the sheriff returns “ my fees for laying 
off homestead and personal property exemptions not paid or 
tendered to me by plaintiffs or claimants—not executed.” 
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And the case states that “no fees were tendered or paid by 
the plaintiff or any of them.” This statement covers not only 
fees for laying off homestead and personal !property exemption, 
but for executing the process as well. And it is clear that the 
sheriff onght not to have been amerced. 

The point was made that while the homestead must be laid 
off before the levy, the personal property exemption is to be 
laid off after the levy. So that if the sheriff was not obliged 
to lay off the homestead without.a tender of his fees, yet he 
was obliged to levy on the personal property. If any such 
distinction exists, it does not avail the plaintiffs, because the 
sheriff was not only not obliged to lay off the homestead and 
personal property exemption without a tender of his fees for 
that; but he was not obliged to devy without a tender of his fee 
for that. 

There is error. 


Pzr Curiam. Judgment reversed and judgment here for 
defendant. 


9 
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JAMES BOYLE vc. THEOPHILUS A. ROBBINS. 


A creditor, whose account consists of several items; either for goods 
sold, or labor done at different times, each of which is for less than 
$200, although the aggregate of the account exceeds. $200, may sue 
before a Justice for any number of such items not exceding $200. 

If, however, the debt is an entire one, consisting of but one item, and 
exceeds $200, it cannot be divided to give the Justiee jurisdiction. 
The notice of the claim to enforce a mechanics’ lien, within the juris- 
diction of a Justice of. the Peace, may be filed with the Clerk of the 

Superior Court. 

Where the holder of a claim, secured by a lien, prior to the commence- 
ment of an action against the defendant, assigns a portion of his 
claim to another person, such-assignee is not a necessary party to the 
action, 


Crvit action, to enforce a mechanics’ lien, originally brought 
before a Justice of the Peace, December, 1871, and heard by 
Watts, J., at the February (Special) Term, 1873, of Craven 
Superior Court. 

The following are the facts as settled and signed by the 
eounsel of the parties, plaintiff and defendant. 

The lien originally was for $346.43, and was duly registered 
in the office of the Clerk of the Superior Court at that amount. 
It was a lien upon a house and lot in Queen street, in the city 
of Newbern, adjoining the A. & N. C. Railroad, purehased by 
defendant as a dwelling house. 

Prior to the commencement of this action the plaintiff 
assigned to one John E. Amyett a portion of the claim against 
the defendant, secured by said lien, thereby reducing the amount 
of plaintiff's claim, eo secured, to $137. Subsequently, and 
before the commencement of this action, defendant and wife 
mortgaged the said premises to the said Amyett, to-secure that 
portion of the amount assigned to Amyett by plaintif® together 
with other indebtedness. 

Upon this state of facts defendant claims that the plaintift can 
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not recover before a Justice of the Peace ; and also that Amyett 
is a necessary party to the action, asking that the same be dis- 
missed. 

The Justice of the Peace gave judgment for plaintiff for 
the amount claimed, and that the same was a lien upon the 
house in question. From this judgment defendant appealed. 

Upon the hearing, His Honor reversed the Justice’s judg- 
ment, granting judgment in favor of the defendant, from 
which the plaintiff appealed. | 


Seymour, for appellant, submitted : 


(1.) That the amount claimed was less than $200, and that 
the Justice therefore had jurisdiction. Const., Art. IV., sec: 
33; Bat. Rev., Lien, &., sec. 5. 

(2.) Plaintiff and defendant, dy consent, divided the amount 
due —— by assignment of part, and so reduced the amount to 
a less sum than $200. McRae v. McRae, 3 Dev. & Bat., 85 ; 
Fortescue v. Spencer, 2 Tred. 63; Waldo v. Jolly, 4 Jones, 173. 


Stephenson, contra, argued : 

1. No consent can give jurisdiction. State v. Roberts, 1 
Hay. 176. 

2. A.mortgage is only collateral security, and cannot change 
the nature of the original debt. 

3. Two notes aggregate more than $200, secured by a mort- 
gage. Judgment can be taken on the notes before a Justice of 
the Peace; but the mortgage can only be foreclosed in the 
Superior Court. 


4. A mechanics’ lien filed in the Superior Court, can only be 
enforced therein. Bat. Rev. chap. 65, sec 10; Laws 1868-69, 
chap. 206, chap. 254. 

5. Action should have commenced in the Superior Court, 
and Amyett should have been made a party. 





Ropmay, J. 1. As to the jurisdiction of the Justice as 
affected by the original amount of the debt. 
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The general rule is plain and familiar. A creditor whose 
demand against his debtor consists of an account of several 
items, either for goods sold or for labor done, at different times, 
each of which is less than $200, although the aggregate amount 
of the account exceeds $200, may sue before a Justice, for any 
number of such items not exceeding $200. Each item is, in 
fact, a separate debt, and there is nothing to forbid a separate 
action on each. It is true that if a plaintiff wantonly or ma- 
licionsly should bring a great number of actions on separate 
items which might have been consolidated, the Court will com- 
pel him to consolidate them at his costs. 

If, however, the debt, whether it be proved by a written or 
an oral contract, is an entire one, consisting of but one item, 
exceeds $200, it cannot be divided so as to give a Justice juris- 
diction. 

For example, a seller of a horse for $300, cannot divide his 
account and have two actions before a Justice. Neither can a 
carpenter who has built a house upon contract for an entire 
sum for over $200, nor a material man who has furnished ma- 
terials upon an entire contract. 

In this case, although it was stated expressly in order that 
the question of jurisdiction might be raised for decision, the 
character of the plaintiffs demand is not stated. We can only 
presume it, by considering on which party the duty fell of set- 
ting forth its character. The demand was on the face of the 
warrant within the jurisdiction. It lay on the defendant to 
allege matter to defeat it, as he might have done prima facie 
by showing that the debt was an entire and indivisible one. 
Not having done so, the presumpsion is, that it was composed 
.of several separable items. This presumption from the course 
of pleading is sustained as a fact by the ratification by the 
defendant of the assignment of a part of the original account 
to Amyett. 

Even if the original debt had been entire, a consent by the 

. defendant to the assignment of, a part of ityif given at or before 
ithe assignment, would have been evidence of promises to pay 
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the debts thus severed, and asubsequent ratification is certainly 
evidence of an assent to the severance for the purpose of juris- 
diction. Our conclusion is that the jurisdiction of the Justice 
is not defeated by this objection. 

2. It is contended that the Justice had no jurisdiction because 
the notice of lien was originally filed with the Clerk of the 
Superior Court. 

We think that no sufficient reason was suggested iu support 
of this objection, The act (1869-70, ch. 206, sec. 4,) requires 
the claim to lien when under $200 to be filed with the nearest 
magistrate. But it does not confine the jurisdiction to enforce 
it to such magistrate. On the contrary, the act of 1868-69, 
ch. 117, sec. 7, (Bat. Rev., eh. 65, sec. 10) gives jurisdiction 
in such ease to any Justice of the county. Consequently, it 
cannot be necessary that the Justice before whom application 
is made to enforee the lien, should be in possession of the 
original notice of lien; a copy from the magistrate with whom 
it was filed, must be sufficient. 

If that be so, there can be no reason why a copy of a notice 
properly filed with the clerk, will not also suffice. The only 
reason why the justice who is to enforce the lien, must have a 
copy of the notice is, because he is required to state in his 
judgment the date of the lien, and also what property it binds. 
At least this last seems to be required by the act of 1868-69, 
ch. 117, sec. 9, (in Bat. Rev., sec. 11,) as well as by reason and 
convenience. 

3. A more serious question is, whether Amyett should not be 
a party. If Amyett is a necessary party, without whom full 
justice cannot be done, the jurisdiction of the Justice is exclu- 
ded. Because, 1. if he be a party, the Justice must determine 
in one action a demand for more than $200; and 2. The Jus- 
tice has no jurisdiction to order a sale of land and distribute 
the proceeds. 

It is said by defendant that Amyett did not waive his statn- 
tory lien by taking a mortgage. In the absence from the 
mortgage of any inconsistent provisions, we concede this. Then 
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it is said that the whole of the subject property may be sold 
under a judgment in favor of plaintiff, and if it shall bring less 
than the whole lien, the plaintiff will obtain a preference to the 
prejudice of the equal pro rata claim of Amyett. This we 
think can only}be so through laches on the part of Amyett. By 
sec. 9 of Bat. Rev. above cited, the execution of the Justice’s 
judgment is to be enforced, so far as is material to the present 
question, like other Justices judgments. The judgment of the 
Justice containing the required particulars may be docketed in 
the Superior Court, and an execution in the nature of a vendi- 
tion exponas, with a fiert facias clause may issue, under which 
the subject land will be sold, and the proceeds will be distribu- 
ted under the direction of the Superior Court, where Amyett 
may make his claim. The possible inconveniences are no 
greater than frequently occur, where there are several judg- 
ments of cotemporaneous lien against an insolvent debtor, ‘and 
the inconvenience furnishes no argument against the jurisdic- 
tion of the Justice. 


Per Curnmm. Judgment of the Superior Court reversed ; 
and as enough does not appear on the record to enable this 
Court to give judgment, the action is remanded to be proceeded 
in, in conformity to this opinion. The plaintift will recover 
costs in this Court. 
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K. MURCHISON, Guardian, «. JAMES H. and JUNIUS 8. WII- 
LIAMS, Execntors, and others. 


A docketed judgment is a lien upon the lands of the debtor, although 
it does not divest the estate out of the debtor, nor does it make the 
land primarily liable for the debt, though the lien exists. 


And where the debtor dies, the land descends to the heirs subject to the 
lien; which lein, however, is subject to the right of the heirs to have 
the debt paid by the personal property, if there is enough for that 
purpose; if there is not enough to pay the debt, then the land may 
be sold for assets by the administrator, 


(Jenkins, Admir. v. Carter, 70 N. C. Rep. 500, cited and approved.) 


Crvit action, application for relief, in nature of a sci. fa., 
heard by his Honor, Judge Bueton, at Spring Term, 1874, of 
Harnetr Superior Conrt. 

The facts as stated by the presiding Judge and transmitted 
to this Court are: 

“The plaintiff had recovered a judgment in Harnett Su- 
perior Court against John C. Williams, the testator of the de- 
fendants, the executors, in his lifetime, on the 9th August, 
1869, which was duly docketed in the office of said Court on 
the same day. Execution issued 28th February, 1870, return- 
able to Fall Term, 1870, and was returned, levied on several 
tracts of land belonging to the defendant in the execution. 
Date of levy, 10th March, 1870. There was no sale. 

“John ©. Williams died in January, 1873, after making a 
partial payment upon the judgment, and leaving a last will 
and testament, which was duly proved, and the defendants, 
James H. and Junius 8. qualified as executors. They, together 
with the other defendants, are heirs-at-law. 

“ There is still a large balance due on the judgment, to en- 
force the collection of which these proceedings are instituted ; 
the plaintiff seeking to enforce the lien on the lands, created 
by docketing the judgment and execution levied in the lifetime 
of the testator by means of an exccution fi. fa. or ven. ex., ROW 
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to be issued by leave of the Court, after notice to the de- 
fendants. 

“This application the defendants resist on the ground that 
there are other debts besides that of the plaintiff, to pay which 
a sale of the land will be necessary, and that the executors 
have already filed a petition for that purpose, to make lands 
assets, in the Superior Court, before the Clerk, which proceed- 
ings are now pending, and which they insist is the proper 
eourse to be pursued under existing laws. The question of 
lien acquired by the plaintiff is submitted to the decision of 
the Court. 

“ His Honor was of opinion, after argument, and so decided, 
that the judgment of the plaintiff docketed in the lifetime of 
the testator, John OC. Williams, and still in force as to the 
balance due thereon, created a lien upon the lands levied on, 
which was still subsisting and valid, being a debt against his 
estate, entilled to the priority secured by law to debts of the 
fifth class mentioned in Battle’s Revisal, chap. 45, sec. 3% 
p- 403. 

“* His Honor was further of opinion, and so decided, that in 
view of the provisions of the law, contained in Bat. Rev., chap. 
17, sec. 319, (corresponding section of the ©. O. P.,) that this 
lien upon the lands of John C. Williams, affecting the heirs, 
should be administered and provided for by the executors in 
the mode which they were adopting, viz: by application to the 
Superior Conrt before the Clerk, for the purpose of making 
the lands assets. See Bat. Rev., chap. 45, see. 61; and that it 
would be the duty of the executors to apply the proceeds of 
the sale of the lands when realized to the payment of the 
debts of the testator, having due regard to existing liens of 
the plaintiff and other ante mortem judgment creditors, of 
which there were several besides the plaintiff. 

“ His Honor was further of opinion, and so deeided, that 
the present proceedings, so far as they affected the lands in the 
hands of the heirs, were premature, the three years after grant- 
ing letters testamentary, referred to in Bat. Rev., chap. 17, 
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sec. 319, not having elapsed, and the executors consequently 
not yet guilty of laches, especially as they had commenced 
proceedings to subject the lands to the payment of the debts 
of their testator.” 

With which rulings of his Honor the plaintiff being dissat- 
isfied, appealed. 


Busbee & Busbee, for appellant. 
B. Fuller and Ray, contra. 


Reape, J. A docketed judgment is a lien upon the lande 
of the debtor, by statute, C. C. P, sec. 254. How, if at all, 
it differs from the lien of a judgment before that statate, it is 
nut necessary to discuss. It certainly does not divest the estate 
out of the debtor, but it does constitute it a security so as to 
enable the creditor by proper process to subject it to the satis- 
faction of his debt. But still we suppose that the land is not 
primarily liable, although the lien exists, for if the creditor sue 
out execution it must run against the personal property first. 

And so if the debtor die, as in our case, the estate not being 
divested out of him, descends to his heirs, subject to the lien, 
it is true, but then that lien is subject to the right of the heirs 
to have the debt satisfied and the lien discharged by the per- 
sonal property of the debtor in the hands of hia representative, 
if there be a sufficiency for that purpose. If there be not a 
sufficiency of personal property, then the land may be sold for 
assets by the administrator. 

The result is, that when a debtor dies against whom there is 
a judgment docketed, his land descends to his heirs or vests in 
his devisees, and his personal property vests in his administra- 
tor or executor, just as if there were no judgment against 
him, and the whole estate is to be administered just as if there 
were nu judgment ; that 1s to say, the persona! property must 
be sold if necessary and all the personal assets collected, and 
out of these personal assets al/ the debts must be paid if there 
be enough to pay all, as well docketed judgments as others, If 
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there is not enough to pay all, then they are to be paid in 
classes, docketed judgments being tie fifth class, to the extent 
of their lien, which is the value of the land. Bat. Rev., chap, 
45, sec. 40, class 5. 

If there is not enongh personal assets to pay all the debts, 
then the administrator or executor must sell the land. And if 
anything remains unpaid of a docketed judgment which was 
a lien upon the land, then if the personal assets have paid upon 
the judgment as much as the value of the land, and there stil! 
remains a balance due upon the judgment, it does not continue 
to be a lien upon the land, but takes its place with the other 
debts against the estate under the “ seventh class.” Bat. Rev., 
chap. 45, sec. 4, class 7. 

But if the amount paid on the docketed judgment out of the 
personal assets is less than the value of the land oni which it is 
a lien—as if the judgment be $1,000 and the value of the land 
$500, and only $400 be paid out of the personal assets, leaving 
$600 balance due upon the judgment, then $100 only of the 
balance is still a lien upon the land and the other $500 of the 
balance is not a lien upon the land or the proceeds of its sale, 
but takes its place with the other debts in the “seventh class.” 
In other words, the only advantage which a docketed judg- 
ment has over other debts is to the extent of the value of the 
land upon which it is a lien. In this way the creditor gets the 
advantage of his lien by having it satisfied out of the personal 
property as tar as that is sufficient, and out of the land for the 
remainder. And the heirs or devisees secure their rights to 
have the personal property subjected as the primary fund for 
the payment of debts, and they can also secure equality of 
contribution as among themselves. And the administration 
of the whole estate ie placed in the hands of the administrator 
or executor, as best it should be, instead of allowing a creditor 
to break in upcn it with an execution and sale for cash at a 
probable sacrifice, when it may turn out that the personal 
assets would be sufficient without a sale of the land at al]. The 
only inconvenience that can result to the creditor is the delay, 
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and that is in common with all the creditors, and is as little as 
it can be made consistent with the interests-of all concered. 
The primary liability of personal property’ for the satisfac- 
tion of executions in the debtor’s lifetime and in payment of 
debts after his death, is not adverted to in Jenkins, adminis- 
trator, v. Carter, 70 N. O. Rep., p. 500. 
There is no’error. This will be certified, &c. 


Per Curram. Judgment affirmed. 








GERARD LEE and others » BLACKMAN LEE and others. 


It is no objection to a tales juror, that his name does not. appear on the 
jury list, as made out by the County Commissioners; and a challenge 
for that cause was properly overruled, 


On the trial of an issue, devisavit vel non, no presumption of fraud, as a 
matter of law, arises from the fact that one of the legatees was a 
general agent of the testator; and the charge of the Court that in 
such cases fraud was to be determined by the evidence, was correct. 


(Lee v. Pearce, 68 N. C. Rep. 76, cited and distinguished from this.) 


Issue of Drvisavir vEL Non, tried before Buaton, J., at 
Spring Term, 1874, of Harnerr Superior Court, to which it. 
had been removed from the Superior Court of Sampson county. 

Pharaoh Lee, the alleged testator, was an aged white man, 
who lived and died unmarried in the county of Sampson. The 
paper writing, purporting to be his last will and testament, was 
offered for probate in the Probate Court of Sampson county, 
by the propounders, who are colored people and former slaves 
of the testator, and mentioned as legatees in the will. The 
caveators are brothers and sisters, and the children of deceased 
brothers and sisters, heirs at law and next of kin of the testator. 
Upon the trial the caveators challenged a person called as a 
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tales juror for cause. The grounds of such challenge and the 
facts connected therewith, are fully stated in the opinion of 
Justice Serrtx. The presiding Judge overruled the challenge, 
upon which the caveators excepted. 

It was admitted that the testator had sufficient mental capac- 
ity to make a will at the time of the execution of the paper 
writing propounded, but the caveators insisted : 

1. That the paper writing purporting to be a will had never 
been duly executed. 

2. That if duly executed, its execution was procured through 
fraud and undue influence, practiced upon and exerted over the 
testator by the propounders or by some of them. 

The evidence was voluminous, and not relating immediately 
tothe points upon which the case was decided, is omitted. 

His Honor charged the jury: That the mental capacity of 
the supposed testator being conceded, only two questions are 
presented by the evidence and argument of counsel : 

1. Was the paper writing propounded as the last will and 
testament of Pharaoh Lee, duly executed by him in the presence 
of two witnesses, who subscribed their names in his presence 
and at his request? His Honor had passed upon this question 
before allowing the paper to be read in evidence, and had de- 
cided that the propounders had made a prima faciae case. It 
was for the jury, however, to pass upon the credability of the 
witnesses, and the Court charged that if the jury believed the 


. evidence of the subscribing witnesses and of the draughtman of 


the will, then all the requirements of the law had been com- 
plied with. 

2. Was the paper propounded really the last will and testa- 
ment of Pharaoh Lee, deceased, or was it, through undue in- 
fluence exercised over him, not his will, but the will of some- 
body else ? 

In determining this question, all the circumstances and sur- 
roundings attending its execution, were to be considered by the 
jury. The Court had even allowed the politics of the draughts- 
man and of the subscribing witnesses to be given in evidence, 
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along with the color of the propounders, and to be made mat- 
ters of comment, not for the purpose of exciting prejudice, but 
to assist in ascertaining whether it,was his will, by showing 
the points of sympathy between them and the legatees. 

Against all feeling of prejudice, the Court cautioned the 
jury and charged that in this case there is no presumption of 
fraud in law, growing out of the relations existing between the 
supposed testator and the legatees, as disclosed in the evidence. 
That in this case fraud was a matter of proof, an open question 
of fact, to be determined by the evidence. 

His Honor further charged that in cases of wills, fair per- 
suasion is admissible; it is permitted to remind a testator of 
previous promises made by him, or of past services rendered 
by the legatee. Undue influence is forbidden. To be undue, 
the influence must be fraudulent and controlling—such a in- 
fluence as would cause a man to make a will which he would 
not otherwise have made. 

Upon the request of the caveators, his Honor gave the fol- 
lowing special instructions : 

“In thie case, if the jury believe it, there is evidence of un- 
due influence over the supposed testator, and sufficient evidence 
to set aside the will, unless the evidence on the part of the pro- 
pounders turns the scale on theirside.” To which his Honor 
added: The propounders have offered counter evidence. It 
is for the jury to decide between them. The question forthem 
to respond to is, “ Is this his will at that time?” If it was at 
that time not his free, voluntary act and will, but was exe- 
cuted through fear, coercion or improper influence of the lega- 
tees, or of others, then the jury will find against it. But if at 
the time it was executed, it was his free, voluntary act and will, 
executed just as he wanted it, then they would find in favor of 
the will, even though they might think from the evidence that 
he afterwards changed his mind. For if he changed his mind, 
he should have changed his will, by destroying the old or 
making a new one, this being the only way the law allows for 
revocation. 
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There is no evidence in this case of any revocation with the 
formalities required by law. 

The jury returned a verdict in support of the will. The 
caveators moved fur a rule for a new trial! upon the following 
grounds : 

That the Court erred in raling that the tales juror objected 
to was competent to set on the trial ; 

~That the Court erred in allowing the will to be read in evi- 
dence ; 

That the charge of the Court that in this case “there is no 
presumption of fraud in law, growing out of the relation exist- 
ing between the supposed testator and the legatees, as dis- 
closed in the evidence, in this case, fraud is a matter of proof, 
an open question of fact to be determined. by the evidence,” 
was erroneous, and his Honor ought to have charged the jury 
that there was evidence of a general agency of one of the lega- 
tees for the testator, which would raise a presumption of fraud 
as a matter of law. 

There were other exceptions to the charge of his Honor, 
which not being entertained by the Court, it is thought un- 
necessary to repeat. 

The motion for a new trial was overruled. Judgment, ad- 
mitting the will to probate, and appeal by the caveators. 


B. Fuller, tor the appellants. 
Guthrie, contra. 


Serrie, J. On the trial of this issue of devisavit vel non, it 
became recessary for the sheriff to summons tales jurors, which 
he did by the order of the Court. The caveators, after having 
challenged three jurors, peremptorily challenged for cause, a 
tales juror, being a colored man named Anson Bailey, who was 
examined on his voir dire. He was asked by the counsel for 
the caveators if he had formed or expressed an opinion about 
thiscause. Heansweredno. The counsel asked him if he had 
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paid his taxes. He answered yes. He was then asked if his 
name was on the jury list for the county. He answered no. 

Upon this response the connsel for the caveators insisted 
that Anson Bailey was incompetent to serve as a tales juror, as 
the county commissioners had not seen fit to place his name 
on the jury list; that ex vi termini “tales jurors” meant just 
such jurors only whose names were on the regular jury list. 
His Honor ruled that no proper ground of objection had been 
shown to the competency of the juror. To this ruling the 
caveators excepted, and peremptorily challenged the juror, and 
another was sworn in his place. 

It will be observed that according to our present legislation, 
the qualification of tales jurors are not the same as those re- 
quired of the regular panel. All on the regular panel must 
have paid tax the preceding year; and are required to be of 
“good moral character, and of sufficient intelligence” to act 
as jurors. (Bat. Rev., ch. 17, sec. 229a.) “And that there 
may not be a defeat of jurors, the sheriff shall by order of 
Court summon, from day to day, of the bystanders, other jurors 
being freeholders within the county where the Court is held, 
to serve on the petit jury,” &c. Addenda to Code, sec. 229, 
p.—. Bat. Rev., page 860. 

So, either by accident or design, tales jurors are required to 
be freeholders within the county where the Court is - held, 
while ‘the regular panel need not be freeholders. The act 
prescribes the mode in which the jury list is to be made, 
revised and corrected from time to time. From onght that 
appears to us, Anson Bailey was an intelligent, moral man, and 
a freeholder in Harnett county, who had paid his taxes the 
preceding year. It is true he answered that his name was not 
on the jury list, and he doubtless supposed that it was not there, 
and it may or may not have been there. But how could he 
know how the fact was? .How many men in a county could 
tell, when suddenly called upon, whether their names are in 
the jury box or not? A name may have been there last year, 
and yet may not be there now, or vice versa, depending upon 












IN THE SUPREME COURT. 





Lzsg eal. v. Lex et al, 





such additions or subtractions as the commissioners may make 
in the jury list. This mode of testing the qualifications of 
jurors is utterly impracticable. To carry it out effectually, 
would require the constant attendance of the county commis- 
sioners. in Court with the jury list, to ascertain whether the 
names of talesmen were on their jury list or not. 

The statute is directory to the sheriff to summons of the by- 
standers, moral and intelligent men, who have paid their taxes 
the preceding year, and who are freeholders within the county 
where the Court is held. 

And it is of the utmost importance, in fact essential to the 
administration of justice, that none but good men be called to 
serve upon juries. 

If a talesman be summoned who is deficient in any one of 
these qualifications, he may be.challenged for cause ; and then 
the challenging party should assign and show cause, as in other 
challenges for cause; but we do not concede that the mere fact 
that the name of an intelligent, moral man, who is a freeholder, 
and has paid his tax, cannot be found on the jury list, is a good 
cause of challenge. 

His Honor instructed the jury “that there is no presump- 
tion of fraud in law growing out of the relation existing be- 
tween the supposed testator and the legatees, as described in 
the evidence; that in this case fraud is matter of proof, an open 
question of fact to be determined by the evidence.” 

The caveators except to this charge, and insist that his Honor 
should have instructed the jury “ that there was evidence of a 
general agency of Oalvin Lee for Pharoah Lee, the supposed 
testator, which wonld raise the presumption of fraud, as a mat- 
ter of law.” 

The authority relied upon to support this position is Zee v. 
Pearce, 68 N. ©., 76, where it is said, “as ancillary to the 
jurisdiction, to avoid deeds obtained by fraud, undue influence 
or moral duress, Courts of equity established the doctrine that, 
in certain fiduciary relations, if there be dealings between the 
parties on the complaint of the party in the power of the other, 
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the relation of itself and without other evidence, raises a pre- 
sumption of fraud, as a matter of law, which annuls the act 
unless such presumption be rebutted by proof that no fraud 
was committed and no undue influence or moral duress exer- 
ted.” 

But this doctrine has never been understood as applying to 
wills. To so apply it would raise a presumption against every 
will in favor of a child, a wife, a father or other relative, and 
would defeat probably one-half of the wills propounded for 
probate. 

Let it be remembered that this presumption of fraud in 
transactions between persons oecupying certain fiduciary and 
contidential relations, is an emination from the Courts of equity 
and not from the Uourts of law; and as an issue of devisavit 
vel non, always had to be tried at law, this presumption never 
applied to wills. 

Mr. Adams says, at page 176, “ the avoidance of transactions 
on the ground of fraud is a copious source of jurisdiction in 
equity. With respect to frand used in obtaining a will, this 
jurisdiction does not exist.” 

We think that the other exceptions of the caveators do not 
require comment. 

Let it be certified that there is no error, &c. 


Pr OvriaM. Judgment affirmed. 
10 
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STATE +. ALBERT THOMASON. 


An indictment ¢harging the defendant with stealing ‘‘two five dollar 
United States Treasury notes, issued by the Treasury Department of 
the United States Government, for thé payment of five dollars each, 
and the value of five dollars:” Held to be good, 


(State v. Fulford, Phil. 563, cited and approved.) 


Inpicrment For Larceny, tried at the Spring Term, 1874, 
of Rowan Superior Court, before Cloud, J. 

The defendant was charged with stealing certain bills of our 
national currency, United States Treasury notesand fractional 
currency notes. 

Upon the trial the Court charged the jury that the national 
currency, bank notes, were not sufficiently described in the 
indictment, and that the jury was not to consider them in ren- 
dering their verdict; that there was no evidence that defend- 
ant had stolen any such fractional currency as described in the 
indictment, and left it to the jury to say, from the evidence, 
whether the defendant had stolen the United States Treasury 
notes as charged therein. 

There was a verdict of guilty. Motion in arrest of judg- 
ment; motion disallowed. Judgment and appeal by defendant. 


McCorkle & Bailey, for defendant. 
Attorney General Hargrove, for the State. 


Bynum, J. The defendant is charged in the bill of indict- 
ment with stealing “two five dollar United States Treasury 
notes, issued by the Treasury Department of the United States 
Government, for the payment of five dollars each, and of the 
value ot five dollars each,” &c. 

The motion in arrest of judgment is not because the descrip- 
tion of the notes is insufficient, but that it is no offence at all, 
because it is not made such by our statute. Bat. Rev., chap. 
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32., sec. 19. The language of this section is: “ Treasury war- 
rant, debenture, certificate of stock, er other public security, 
or certificate of stock in any corporation, or any order, bill of 
exchange, promissory note, bond, or other obligation, either for 
the payment of money, or,” &c. 

The words of this statute are sufficiently comprehensive te 
embrace this case, and as this class of “* public securities ” is in 
universal use, and the principal medium of commerce and 
measure of values, the Oourt would be slow to restrict the 
meaning of the statute, so as to leave unprotected that which 
is practically the chief wealth of the country. But in the cage 
of the State v. Fulford, Phil. 568, we have a construction of 
this statute which is decisive of the case. It was there held to 
be larceny to steal ‘‘one prommissory note issued by the Treas- 
ury Department of the Government of the United States, for 
the payment of one dollar,” and that the offence set forth in 
that language was sufficiently certain as to description. 

The objection, that these “treasury notes” are a class of 
securities created since the enactment of the statute, and are 
not embraced in it, has no force, since the objection would 
equally applied to al/ bonds, promissory notes or property, 
issued or acquired since the statute. ' 

No error. 


Per Curiam. Judgment affirmed, 








STATE o. JOHN ALLEN KETCHY. 


There is no provision of the law requiring the Clerk of this Court to 
certify to a Court below the opinion as distinguished from the decision 
of a case, 


Perrron for a certiorari filed by defendant at this Term, 
praying that the judgment and other proceedings in Rowan 
Superiot Court be certified to’ this Coart. 
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The facts upon which the defendant’s application is founded 
are fully set out in the opinion of the Court. 


J. M. McCorkle, for the petitioner. 
Attorney General Hargrove, contra. 


Reapg, J. The defendant was convicted and sentenced to 
be hung. From that judgment he appealed to this Court, 
which at its last term declared that there was no error in the 
conviction, and direeted it to be so certified to the Court below 
in order that the Court below might proeeed to judgment and 
execution. The Clerk of this Court did, under his hand and 
seal of office, certify to the Court below the decision of this 
Court; and also enclosed with the eertificate a copy of the 
opinion of this Court as drawn out at length by one of ite 
Justices; but to this copy of the opinion there was not either 
the signature of the Clerk or the seal of his office. And at 
the last term of the Court below when judgment was prayed 
against the defendant, he made the objection that the Court 
could not proceed to judgment, because the opinion of this 
Court had not been certified as the law required. His Honor 
overruled the objection and pronounced judgment. The 
defendant prayed an appeal, which was refused. And the 
defendant files a petition in this Court for a certiorari. 

The only question presented is, whether it was necessary 
that the opinion as distinguished from the decision of this 
Court, should have been certified by the Clerk of this Court to 
the Court below. 

Revised Code, chap. 33, see. 6, provides, “ That in criminal 
eases the decision of the Supreme Court shall be certified to 
the Superior Court from which the case was transmitted, which 
Superior Court shal! proceed to judgment and sentence agreea- 
ble to the decision of the Supreme Oourt and the laws of the 
State.” 

It will be noted that it ie the derision that is to be eortified. 

It is farther provided, Rev. C., chap. 33, see. 16, that “ the 
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Judges of the Supreme Court shall deliver their opinions or 
judgments in writing, with the reasons at full length upon 
which they are founded, * * * which shall afterwards be 
filed among the records of the Court and published in the 
reports of the decisions made by the Court.” 

Here will be noted the distinction between the opinions Of 
the Judges and the decisions of the Court. 

Sometimes each Judge delivers an opinion, and sometimes 
there are dissenting opinions, all of which must be “in 
writing, with the reasons at full length ;”’ and they must be 
published with the Reports—evidently for general information. 
But the decision is simply the result arrived at by the Court, 
and is usually indicated by a per curiam, stating such result. 

That it was not intended by the statute to have the opinion 
certified in criminal cases, or in any case decided by this Court — 
where there has been an appeal from a trial or upon a final 
hearing below, is apparent from the fact that while in all such 
cases it directs the decision to be certified, yet in section 14, in 
appeals from interlocutory orders it is directed that the opinion 
shall be certified “‘ with instructions,” &c. 

It would seem therefore that it is necessary to certify the 
decision only. And that was done in this case. 

Althongh this is so, yet if we could see that by possibility 
the defendant might have been deprived of any right, we would 
én favorum vite grant the certiorari, the only effect of which 
would be to have certified to us a record which we have already 
pronounced free from error, that we might again direct our 
decision, together with the opinion, to be certified to the Coprt 
below, tothe end that there should be judgment and execution. 
But we do not see any possible injury that could have resulted 
to the defendant, and he does not allege in his petition that 
any injury did result ; nor does he allege any advantage which 
would or might have resulted to him if the opinion had been 
certified. 

We are informed by our Clerk that it is his habit, in crimi- 
ual cases, to send a copy of the opinion with the decision, and 
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to certify both ; and that his failure to certify the copy of the 
opinion sent in this case was an oversight. We commend the 
habit; as we can see that when a venire de novo is awarded, 
the opinion may be useful on a second trial which may come 
of before the publication of the reports. But in this case no 
injury to the defendant or inconvenience to the Court could 
have resulted from the oversight of the Clerk. 


Per Ovrram. The application for a certiorari is refused. 








COMMISSIONERS of the TOWN of HERTFORD v. T, E. WINSLOW. 


Where, in 1758, the ewner of a certain tract of land in Perquimans 
Gounty, ‘‘signified to the Governor and Council and Assembly, his 
free consent, by certificate under his hand and seal, to have 100 acres 
of said land laid off for a town, and 50 acres for a town common ;” 
and thereupon an act was passed appointing directors and trustees to 
lay off the land into lots, &c., and another act in 1778, to regu- 
late said town, &c.: Jt was held, that this act of the owner, 
together with the acts mentioned, had the effect to vest the beneficial 
interest in the town of Hertford, which interest the : ourt will not 
permit to suffer or be defeated by any break in the office of directors, 
or by their being called by another name, but will recognize the 
present officers or appoint others, if necessary, to preserve the estate. 


(Commissioners of Bath +. Boyd, 1 Tred. 196, cited and approved.) 


Crvim acrton for the recovery of two town lots, tried before 
Albertson, J., at the Pall Term, 1873, of Perquimans. Supe- 
rior Court. : 

The following is the case settled and sent up to this Court 
by his Honor, the presiding Judge : 

The plaintiff claimed the land lying between Church street 
and the river, and north of the lots Nos. 151 and 15. In sup- 
port of the title of the plaintiff, a private act of the Governor 
and Council and Assembly, ratified 28th. April, 1758, entitled 
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“An act for establishing a town on the lands of Jonathan 
Phelps, on Perquimans river ;” and also an act of the first ses- 
sion of the Assembly in the year 1773, entitled “ An act for 
regulating the town of Hertford and for other purposes,” and 
an act passed January 31st, 1843, entitled “An act for the 
better government and the regulation of the ‘town of Hert- 
ford,” were read as evidence. 

The records of the directors of the town showing that on 
the 13th November, 1758, one hundred and thirty-one lots 
were drawn in accordance with the act of Assembly of 1758, 
also the receipts of Jonathan Phelps for £198, in payment for 
98 lots eo drawn for, were introduced on the part of the plain- 
tiffs and read as evidence. 

It further appeared, in support of the plaintiffs’ claim, that 
on the first Thursday in March, 1843, an election was held at 
the court house in Hertford, according to the said act of 1843, 
and that three of the citizens of the town were elected to act 
as a Board of Commissioners, who duly qualified as such in 
April, 1853, and the Board was then thus organized, and that 
annual elections have since been held for the same purpose, 
and that the present Board was duly chosen and organized in 
April, 1873. 

An ancient map of the town was also introduced as evidence, 
but the paper attached thereto was excluded. The lands in 
controversy, as shown by this map, lies between lots No. 15 
and 16. In 1846 the’'Commissioners of the town, as appears 
from their records, surveyed and sold lots Nos. 151, 152, 153, 
154 and 155 from land that had not been drawn and eold off 
in town lots, and which appeared from the map to have been 
designated “ town commons.” No dedication of the land to 
the public for a common or commons, or any evidence pertain- 
ing thereto, was introduced, if it existed. - 

Plaintiffs also introduced a deed from one Jos. Parks to 
John Olary, of date November 15th, 1796, conveying lots 1 
‘and 15, and all the right, title and demand he méght have to 
all commons, &c., adjoining the same; also a deed from Jno. 
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Harvey and Wm. Skinner for lot No. 16 to John Clary, dated 
June 26th, 1802, and conveyances of lots No. 1, 15 and 16, 
regularly down to the defendant, all conveying the commons 
belonging or attached to said lots, either directly or by reference 
to preceding deeds in which said commons was conveyed. 

Tt was in evidence that for over fifty years John Clary and 
his successors, owning said lots, used and occupied a warehouse 
situated on the river, north of lot No. 15 and close up to the 
float bridge ; that sometimes the whole space north of and be- 
tween No. 15 and the river was enclosed and sometimes not 
enclosed ; that, sometimes wharfage was charged by the occu- 
pants, but when resisted the charge was abandoned ; and that 
the public used the wharf whenever they so pleased. 

There was no evidence offered that the plaintiffs ever laid 
claim to the wharf before the bringing of this suit, nor that 
their predecessors claimed the warehouse or used the commons 
attached to these lots other than as a part of the public as before 
stated. It was proved that for more than fifty years John 
Clary had a negro house on or near the spot whereon the de- 
fendant’s store now stands, and a short distance south of this 
he once erected a distillery and kept it in operation for some 
time. Also, that the lands north of lot No. 15 was for a long 
time used and occupied as a fishery. 

Defendant, without the introduction of any evidence, asked 
the Court to instruct the jury that the plaintiffs were not en 
titled to recover upon their own testimony. 

Whereupon his Honor instructed the jury that the plaintiffs 
had not shown any title in themselves, as successors of the 
“Directors of Hertford,” to lay off the town under the act of 
Assembly offered in evidence, and they had shown no title in 
themselves by possession of the property in dispute; nor had 
they shown any other title in themselves in any other manner 
which entitled them to recover against the defendant. 

Verdict and judgment for the defendant, from which plain- 
tiffs appealed. ss 
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Gilliam & Pruden, for appellants. 
Smith & Strong, contra. 


Reape, J. The case does not present the facts very clearly 
and the plaintiffs were not represented in this Court by 
couneel, and it may be that we have misapprehended the points 
intended to be presented. His Honor simply charged the jury 
that the plaintiff could not recover upon his own showing. 

It seems that the land in controversy prior to 1758 belonged 
to Jonathan Phelps, and that he “ signified to the Governor 
and Council, and Assembly his free consent by a certificate un- 
der his hand and seal to have owe hundred acres of said land 
laid off for a town and fifty acres for a town common.” And 
thereupon the Governor and Council and Assembly passed an 
act appointing “directors and trustees ” to lay off the land into 
lots, streets, &c., reserving a portion for the court house and 
other public buildings, and to establish the town of Hertford. 
all of which seems to have been done. The effect of this act 
in concurrence with Phelps, who received from the “ directors 
and trustees” the price agreed on, was to vest the estate in 
said directors and trustees, for the use of the town of Hert- 
ford, which, by virtue of said act, was made a corporation. 
Commissioners of Bath v. Boyd, 1 Ired. 196. 

There have been subsequent acts recognizing the corporation 
and regulating it, the last of which was in 1842~’43, author- 
izing the Commissioners of said town to lay off and sell lots, 
&c., which was done. 

These acts, with the concurrence of Phelps, had the effect 
to vest the beneficial interest, at the least, in said land in the 
town of Hertford. And if there has been at any time a break 
in the office of directors or trustees, or if the same have died, 
or if the officers of the town have been called by some other 
name, still it can make no difference, as the Court will not 
allow the beneficial interest of the town tu suffer thereby, but 
will either recognize the present officers or appoint new trustees, 

It appears in the case that the plaintiff offered evidence to 
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title he can show it upon another trial. 


may be a venire de novo. 








required to pay them. 


ers stand in the place of the County Court. 


to the Solicitor for his insolvent fees. 


show that the defendant had for a long time occupied and 
claimed a portion of the said lands under a deed from sowe 
person. The object of proving this by the plaintiff is not 
stated. We at first supposed that it might have been mis- 
stated, the plaintiff for the defendant who was claiming by ad- 
verse possession under color; but the case states that the de- 
fendant offered no evidence. At any rate, if the defendant has 


There is error. This will be certified to the end that there 


Perr Curiam. Ventre de novo. 


EDWARD CANTWELL o, COMMISSIONERS of NEW HANOVER. 


Solicitors, before the passage of the Act of 1873-74, chap, 170, were 
entitled to the fees allowed by the Rev. Code, chap. 102, sec. 14; 
and in cases of insolvent defendants, the County Commissioners were 


Crviz action against the County Commissioners commenced 
in the Court of a Justice of the Peace and tried by Russell, JS., 
at Chambers in New Hanover county, January 13, 1874. 

It was admitted on the trial that the plaintiff is the Solicitor 
for the State in the 4th judicial district, and that he prosecuted 
the action in which the account for fees herein sued fur to con- 
viction. It was further admitted that the defendants in said 
action were insolvent, and that the fees could not be collected 
from them, and that as to such insolvent fees, the Commission- 


The Commissioners contend that by law they are uot liable 


The Justice of the Peace gave the plaintiff judgment, from 
which the Commissioners appealed to the Judge of the district. 
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He affirmed the Justice’s judgment, when the defendants again 
appealed. 


Attorney General Hargrove and London, for appellants. 
E. G. Haywood, eoutra. 


Bynum, J. The 11th sec., ch. 81, of the acts of 1870~’71, 
repeals the act of 1868, fixing the fees of Solicitors, and restores 
sec. 14, ch. 102 of the Rev. Code, which latter act is now in 
force and establishes the fees of the Solicitors. 

If this act had to be construed by itself, we should not hesi- 
tate to declare our opinion to bé that that the Solicitor was 
entitled to no fee, except upon the conviction of the defendant 
to be paid by him only. But the Revised Code is but a single 
statute, and sec. 8, ch. 28 thereof provides, that “ where the 
defendant, if convicted, shall be insolvent and unable to pay 
costs, the officer entitled to fees in said prosecutions, shall ren- 
der to the County Court an accurate fee bill, enumerating the 
costs due him, and the County Court shall order the county 
trustee to pay them,” with a proviso giving sheriffs and clerks 
half fees, except in certain cases. 

As Solicitors are certainly entitled by law to fees on convic- 
tion of defendants, this section of the act embraces them, and 
must have effect, unless it is controlled by sec. 14, ch. 102, 
Revised Code. 

Both sections being in pari materia, must be construed 
together and reconciled, if possible, by giving effect to each. 
This we think can be done. 

Sec. 8, ch. 28, was manifestly intended to supply the omis- 
sion in sec. 14, ch. 102, to provide any compensation to Solici; 
tors, where the defendant was insolvent. Hence the language 
and the idea are unmistakable, “ where the defendant, if con- 
victed, shall be insolvent, the County Court shall order the 
county trustee to pay them.” Unless this construction is given 
to section 8, that section has neither efficacy or meaning. But 
the Court cannot refuse to give effect to a plain provision of 

















IN THE SUPREME COURT. 





Commissioners of EpenTon v. G. W. and Wm. R. Qareneanr. 





the law, which has been on our statute book for many years, 
and very generally acted upon in the judicial circuits, accord- 
ing to this construction. 

The Legislature of 1873-74 evidently put this interpretation 
upon the several acts, and by sec. 1, acts of 1873-74, ch. 170, 
-cut down the fees on insolvents to half fees to the Solicitor. So 
the question raised here has no importance except in this par- 
ticular case, as the latter act clearly fixes the fees, and by whom 
they are to be paid. 

There is no error. 


Perr Curiam. ’ Judgment affirmed. 








COMMISSIONERS of EDENTON »o. G. W. and WM. R. CAPE- 
HEART. 


A defendant cannot, by demurrer, avail himself of a defence denying 
his violation of a town ordinance. The averments of the complaint 
as to such violation, in the absence of an answer, must be taken as 
true. | 

The private Act of March, 1870, chap. 123, gives the Commissioners of 
the town of Edenton power to tax all persons who pack and ship fish, 
&c., from said town, whether residents or not. 

(Commissioners of Wilmington v, Roby, 8 Ired. 250; Commissioners of 
Plymouth v. Pettyjohn, 4 Dev. 59; Whitfield v. Longest, 6 Ired. 268; 
Worth v. Commissioners of Fayetteville, Winst. Eq. 70; Watts v. Scott, 
1 Dev. 291, cited and approved.) 


Crvim action tried at the Spring Term, 1874, of Cnowan 
Superior Court, before his Honor, Judge Albertson. 

This action, for the recovery of a penalty under a town ordi- 
nance, was brought at first in a Justice’s Court, and judgment 
rendered against the defendants, who appealed to the Superior 
Court. The defendants, citizens and residents of the State, 
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though not of the town of Edenton, were owners of a fishery 
on Albemarle Sound, and pack large quantities of fish on ice in 
boxes and ship them fresh. The fish are brought ready boxed 
and iced from their fishery in small boats and vessels which 
connect with steamers at Edenton, upon which they are car- 
ried to northern markets. Sometimes the fish are hoisted from 
these small boats immediately tu the decks of the steamers, but 
are more frequently landed from these boats upon a wharf 
within the corporate limits of said town, and from that wharf 
to the steamers. 

The Commissioners of the town of Edenton, by virtue of its 
charter, amended and re-enacted March, 1870, chap. 123, sec. 
14, Private Laws of that session, are empowered to annually 
levy and collect the following taxes. Every person, firm or 
company, who buys and sells, packs, ships or re-ships, within 
the limits of said town, shad, herring or other fish, if a resident 
of the State, shall pay a tax not exceeding twenty-five dollars. 

The charter further provides on failure of the person so liable 
to be assessed, to list the subject or property according to the 
provisions of the act, a double tax shall be collected by warrant 
in the name of the Commissioners before the Mayor, or a 
Justice of the Peace. 

The lawful authorities of said town levied a tax of ten dollars 
on the defendants, and upon their refusal to pay recovered 
judgment in double the amount. 

On the trial before his Honor it was contended for the de- 
tendants that they were not liable to the tax, because, 

(1.) They are not residents of said town ; 

(2.) They did not ship or re-ship fish in the town of Eden- 
ton, as contemplated by the act, but that when they used the 
wharf as above recited, it was only as a means of reaching the 
steamers. 

His Honor holding with defendants on the foregoing points, 
gave judgment dismissing the action, from which judgment 
the plaintiffs appealed. 
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A. M. and J. A. Moore, for appellants. 
No counsel contra in this Ccurt. 


Ropman, J. We find it convenient in considering the points 
of defence to reverse their order. The second point, is that 
what defendant did did not amount to a shipping of fish from 
the town within the meaning of the ordinance and act author- 
izing it. 

The case states that the action was tried upon demurrer. 
No answer appears to have been made befvre the Justice, and 
none could be made in the Superior Court because the appeal 
was by the defendant from a judgment for less than $25, in 
which case the finding of the facts by the Justice is final. C. 
©. P., secs. 539-540. 

The demurrer of course admitted all the facts averred in the 
complaint. The complaint alleges that defendant violated or- 
dinance No. 43, made under section 14 of the act of 28th March, 
1869. Upon the authorities, this is a sufficient averment that 
defendant did some act by which under that act and ordinance 
he become liable to a town tax, e. g., shipped fish from within 
the town. Watts v. Scott, 1 Dev., 291. Ifthe defendant had 
meant to put in issue, that what he did, was not a shipping of 
fish within the ordinance as properly understood, he should 
have answered, either stating specially what he bad done, and 
denying that he had otherwise acted in violation of the ordi- 
nance, or have defended generally, and procured the Justice to 
find the special facts. In either of these ways the question of 
law could have been presented to the Superior Court, whether 
the acts of the defendant brought him within the ordinance. 
But as the case is, whether by a demurrer before the Justice, 
the defendant admitted the facts alleged or upon a general 
traverse the Justice found that he had done the acts alleged, 
in either aspect, the question of fact as to his having “ shipped 
fish,” d&c., was not open in the Superior Court. On the second 
point for the defence, therefore, viz: that defendant had not 
shipped fich within the meaning of the ordinance and act of 
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1869, we think it is not open to the defendant to deny it, and 
that he is concluded by the proceedings before the Justice. 

2. The first point of the defence is that he was a non-resi- 
dent of the town, and therefure not bound by the town or- 
dinance. 

We have had some difficulty in coming to the conclusion that 
this defence is open to the defendant upon the pleadings. But 
we consider that it is. Ifthe ordinance had been confined by 
its terms to residents of the town, then upon the authorities 
the general averment in the warrant that defendant became 
liable to the tax, would have included by implication, an aver- 
ment of every fact necessary to constitute the liability, includ- 
ing the fact of residence. Watts v. Scott, 1 Dev., 291. But, 
as by its terms, the ordinance is applicable to all persons who 
ship fish from within the town; if by law residence is necessary 
to give the town jurisdiction, the complaint should contain an 
express averment of that fact, which it does not. The de- 
fendant is therefore at liberty to contend that the complaint is 
defective in not containing an averment of his residence within 
the town, and thus to present the question whether residence 
is necessary to make him liable to the tax. 

The act of Assembly gives to the Commissioners of the town 
power to tax all pereons who ship fish, &c., from within the 
limits of the town, and the ordivance is equally general and 
extensive. Neither are in their terms limited to residents in 
the town. If therefore, the proposition of the defendant is 
correct, it can be only because the Legislature has not the power 
to give to a town authority to tax persons who do business 
within it, by reason of that business, unless they also reside 
within the town; or because such an authority would be so 
manifestly unjust, that it cannot be supposed that the Legisla- 
ture meant to confer it, if the act be susceptible of any other 
possible construction. 

Undoubtedly it is true as a general rule that a corporation 
can impose a personal tax on its own members alone, and 
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membership of a town corporation is constituted in this State, 
by simple residence in the town and not otherwise. But this 
is not inconsistent with a power in the town to tax property 
within it owned by non-residents, or to tax persons who do any 
given kind of business within the town, for the privilege of 
doing that business, although they do not, strictly speaking, 
reside in it. These have the benefit of the streets and wharves 
and other conveniences of the town as far as they are needed 
for the business, as fully as residents do, and there can be noth- 
ing inequitable or unreasonable in putting upon them in respect 
to that business, the same burdevs which are borne by all 
others who carry it on. The principle contended for would go 
to the length of enabling a tradesmen or shopkeeper, all of 
whose business is done in a town, to escape a town tax on the 
business by merely having his dwelling beyond the town limits. 
It would also deprive towns of the right to tax travelling show- 
men and other itinerant dealers, and would be necessarily pre- 
judicial to towns as disparaging their own population to the 
benefit of non-residents. 

We are not aware of any authority for the principle conten- 
ded for, and there are several cases in direct opposition to it. 
In Comm’rs. Wilmington v. Roby, 8 Ired., 250, the Chief Jus- 
tice says “It is settled that by coming within the town and 
acting there, a person becomes liable as an inhabitant and 
member of the corporation,” and it was held that a transient 
trader was liable to a tax on traders. See also Comm’ rs. of Ply- 
mouth v. Pettyjohn, 4 Dev.591; Whitfield v. Longest, 6 Ired., 
368. 

In this last case, Nasu, J., for the Court, says “ All who 
bring themselves within the limits of the corporation are, while 
there, citizens so as to be govered by its laws.” He cites and 
approves Pierce v. Bartram, Cowp., 269; Village of Buffalo 
v.' Webster, 10 Wend., 99. See also Worth v. Comm’rs. of Fay- 
etteville, 1 Winst. Eq., 70. We think there was error in the 
judgment below, which is reversed, and the demurrer over- 
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ruled. Ordinarily when a demurrer is overruled, the case is 
sent back to the Superior Court to allow the defendant to an- 
swer ; but in the present case, as the facts cannot be tried over 
again, (OC. O. P., secs, 539, 540,) there would be no use in 
remanding it. 


Per Curram. Judgment for plaintiff. 





B. D. HOWELL, Adm’r,, &c. ». J. J. HARRELL. 


It is an object in every system of procedure to have cases heard and de- 
termined upon their merits, Therefore, a party has a right to move 
to set aside a judgment rendered against him within a year; and if 
that motion is abandoned for another proceeding, which is also given 
up, the whole proceedings may be considered as a continuation of the 
original motion. 

(Isler v. Brown, 66 N. C. Rep. 506; Oritcher v. McOadden, 64 N.C. 
Rep. 262, cited and approved.) 


Morton to set aside a judgment, heard by Moore, J., at the 
Fall Term, 1873, of Maztix Superior Oourt. 

At .... Term, 18—, a judgment was entered in favor of the 
defendant against the plaintiff. Thereafter and within the 
year, the plaintitf gave notice, under sec. 133. of the Code, of a 
motion to be made in this Court to set the judgment aside. 
This motion was heard at Fall Term, 1871, when the Judge 
being of opinion that a civil action, and not a motion on notice, 
was the proper remedy, suggested to the plaintift to adopt that 
mode. 

At that term the docket entry is, ‘motion dismissed at 
plaintiff’s costs,” but neither that nor any memorandum of & 
judgment was signed by the Judge. 

Plaintiff instituted a civil action, which was at the return 
term dismissed, on the ground that the former proceeding by 
motion on notice was the proper and only mode of redress. 

11 
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At this term, all the parties being before the Court, the 
plaintiff moved to reinstate npon the docket the cause as it was 
pending upon the original notice. Upon the hearing of this 
application, his Honor refused the motion, expressly upon the 
ground that he had not the power to grantit. From this judg- 
ment of the Court, the plaintiff appealed. 


No counsel for appellant in this Court. 
J. A. and A. M. Moore, contra. 


Ropman, J. It is an object in every system of procedure to 
have cases heard and determined upon the merits. Ifin any 
given case this cannot be done, it goes either to the discredit of 
the system or of its administration. 

In the preseut case the plaintiff moved to set aside a judg- 
ment which had been obtained against him by surprise, &c., 
under C. C. P., sec. 133. The motion was made in due time, 
and as a procedure was right; in deference to the opinion of the 
Judge on the form of the application, he abandoned it and 
commenced a civil action which the Judge considered wrong 
as to form ; in deference to the Judge he abandoned this appli- 
cation and moved to reinstate his original motion, which, as 
more than a year had passed since the judgment, the Judge 
considered he could not allow. We think that there was no 
stage of the proceedings at which the Judge could not have 
heard the application on its merits. The original motion was 
proper; the civil action, though more formal and expensive than 
a motion might have been considered a motion without injus- 
tice, on making the plaintiff pay any costs incurred through his 
unnecessary formality. Under the peculiar circumstances of 
the case, we think we may not improperly consider all the 
several proceedings as merely stages of the same action. The 
judgments of the Judge upon the forms of proceeding, as they 
were expressed, seem to have been in substance and purpose 
only interlocutory, and although the plaintiff might have treated 
any one of them as final so as to have appealed from it, yet we 
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think he was not bound to do #0 until the last, and that his 
appeal from that brings up the judgments of the Court in the 
previous stages of the action. This conclusion is sustained by 
the maxim, “ Actus legis nemini facit injuriam.” In Isler 
v. Brown, 66 N. C., 506, the County Court had improperly 
refused to allow the plaintiff to take out execution upon a 
judgment recovered by him, whereby he failed to obtain a legal 
lien upon the land of the defendant. This Court held, that as 
the failure occurred alone by reason of the action of the Court, 
the plaintiff should not be injured by it, but that equitably his 
rights were the same as they would have been had he have 
been allowed to issue his execution when he might lawfally 
have done so. The present plaintiff commenced his proceed- 
ing to annul the judgment complained of in due time, and has 
constantly prosecuted it. No fault can be imputed to him 
except his failure to appeal from the first erroneous decision of 
the Judge, if that be a fault. We think it was an excusable 
one and not laches, and that he is entitled to have his applica- 
tion heard on its merits. Critcher v. McCadden, 64 N. O., 262. 


Per Curt. Judgment below reversed, and case reman- 
ded to be proceeded in in conformity to this opinion. 
The plaintiff will recover the costs of this Court. 


; 








MARTHA WILLIAMS and others ». ALFRED HOUSTON. | 


The Court below has no power te permit a Sheriff after a lapse of three 
years to amend his return on certain executions, thereby changing 
the levy then made on 950 acres of land, to a levy on 1,800 acres of 
land. 


(Phillipse v. Higdon, Busb. 380, cited and approved.) 
Morton to permit a sherift to amend certain retarns, heard 


and determined by His Honor Judge Russell, at Fall Term, 
1873, of Durxim Superior Oourt. 
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The plaintiffs after notice, moved that the Sheriff of Duplin 
county be permitted to amend his returns on certain writs of 
Feri facias and ven. exponas, which had heretofore issued at 
the instance of the plaintifts against the defendant, and under 
which a sale had been made. The amendment moved for 
eonsisted'in striking out the figures “950” and inserting in 
lieu thereof “1,300” in the description of the land levied 
and sold, alleging that by so doing the reeord would be made 
to speak the trath. 

Hie Honor refused the motion, om the ground of a want of 
power in the Court to make sueh amendments. From the 
judgment of his Honor refusing the motion, the plaintiffs 


appealed. 


Stallings, for appellants. 
Kornegay, contra. 


Serriz, J. A Court has ample power to amend the process 
and pleadings in any suit pending before it ; and also to amend 
its own record, kept by the Conrt or Clerk after a suit is 
idetermined. But “the power of a Court to allow amendments 
after the determination of a suit, in the process or returns made 
to it by ministerial officers, is mueh more restricted and quali- 
fied for the reason, among others, that the Court is not in such 
cases presnmed to act upon its own knowledge, but upon infor- 
mation derived from others.” Phillipse v. Higdon, Bus. 380. 

The record before us is very brief and unsatisfactory ; but it 
appears that the plaintiff after a delay of three years, seeks, 
by. paro! evidenee, to make a substantial charge in the levy upon 
the lands of the defendant by whieh he will be made to part 
title with 1,800 acres of land, instead of 950 aeres. 

The bare statement of the proposition is sufficient to show 
the wisdom of the rule which restrains Courts from amending 
returns made by ministerial officers, when substantial rights 
would be thereby effeeted ; and not for the purpose of correct- 
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ing a mere oversight of an officer, in which latter case the 
power is conceded. 

The defendant may have been content to part with 950 scree 
of his land at the price bid by the plaintiff, and on the other 
hand the bidders may have been willing to give twice as much, 
or more, if it had been understood that 1,800 acres were offered 
for sale instead of 950 acres. 

A levy should describe land in sach a manner as to notify 
the defendant and the world of all that it is proposed to sell ; 
and it shoeks the sense of justice to take from the defendant, 
by an amendment of an execution, after a delay of three years, 
almost twice as much land as he supposed was passing by the 
éale. 


Pre Cursam. The judgment of the Superior Court is 
affirmed. 








ALFRED A. McKETHAM, Trussee, », DAYVIW A. RAY and others, 
Trustees. 


Section 318, C. C. P., dees net confer on parties, who differ as to their 
rights, autherity te prepeund te the Court, on a case agreed, inter- 
rogateries in respect therete. The purpose of the section is, simply 
to dispese ef the formalities ef a summons, complaint and answer, 
and upon an agreed state of the facts, to submit the case to the Court 
for decision. 

‘The heirs at law ef a testator and the devisees ef the residuary interest 
are necessary parties to am action seeking the construction ef certain 
parts of a will. 


Orvit action as to the construction of a will, submitted to 
Buxton, J. at Chambers, in Compertanp County, March 17th, 
1874. 
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CASE AGREED. 


The following is a ease agreed between the plaintiff and 
defendante, and submitted in accordanee with the provisions 
of title XIV, chap. 1,.sec. 315, of the Code of Civil Procedure, 
for his decision of the questions presented. 

The facts in the case are: 

Robert Donaldson, of the town of Red Hook, in Dutchess 
county, iv the State of New York, died in the year 1872, leav- 
ing & last will and testament, which was admitted to probate 
in Dutchess county, New York, and a certified copy of the 
same, under the hand and official seal of the Surrogate of said. 
Dutchess county, has been produeed and exhibited before Alex- 
ander McPherson, Jr., Judge of Probate for Cumberland 
county, in the State of North Carolina, and by him has been 
allowed, filed and recorded in accordance with the laws of 
North Carolina. 

It is agreed that the said will of Robert Donaldson was 
properly executed according to the laws of North Carolina. 
In said will is a chanse deposing of certain real property in 
Fayetteville, N. C., which said clause is as follows, to wit : 

“Ninth. I give and devise to the Presbyterian Church, in 
Fayetteville, North Carolina, the house and lots, including the 
lot extending to the creek, which were owned and occupied by 
my father in his lifetime, situated un Union street, in Fayette- 
ville, and which, by his last will and testament, he devised. to 
me, the same to be need as 2 parsonage and to be oceupied by 
the pastor of said church.” 

After making certain other specific legacies, the said will 
contains the following residuary clause: 

“Twelfth. After the payment in full of all the Iegacies and 
annuities hereinbefore mentioned, the rest, residue and remain- 
der of my estate shall be divided in five equal parts: ‘One- 
fifth part of which I give and bequeath to the University of 
North Carolina, located at Chapel Hill, in the said State; one- 
fifth part to the Trustees of the Theological Seminary of the 
Presbyterian Church at Princeton, New Jersey ; and one-fifth 
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part to the American Bible Society, founded in New York in 
the year, 1816; one-fifth part to the American Tract Society 
of New York, and the remaining one-fifth part to the Board 
of Foreign Missions of the Presbyterian Church in the United 
States of America.’ ” 

The plaintiffs and defendants are trustees of the Presbyte- 
rian Church in Fayetteville, N. C., duly appointed under the 
laws of the State of North Carolina. (Bat. Rev., chap. 101, 
Religious Societies.) And they hold the property of said 
church in trust ; that beside the church building and lot con- 
nected therewith and specially set apart and appropriated to 
divine worship, the other lands belonging to said congregation, 
inclusive of the house and lot above mentioned in the testator’s 
will, are not of a greater yearly value than four hundred dollars. 

Before the above property was devyised to said Presbyterian 
Church, the congregation of said church had purchased and 
partly paid for a honse and lot outside the corporate limits of 
said town, known as the “Glover House,” which was used as 
@ parsonage, and was so occupied at the time of the testator’s 
death and is at present used as such. 

For many years before the death of the testator and con- 
tinuously since up to the present time, one Charles A. McMil- 
lan has occupied the house given in his will. 

In April, 1873, the congregation, by a small majority, 
directed the property given to them to be sold to McMillan for 
$1,500. This action gave great dissatisfaction to the minority 
who opposed the sale; and the plaintiff, McKethan, one of the 
trustees, refused to carry out the instructions of the congrega- 
tiun, and threatened to commence a suit against the defendants, 
his co-trustees, if they did so, The trustees, under the direc- 
tion of the congregation, agreed to submit the case to the 
decision of the Court without action. 

The following questions are submitted to the Court to decide: 

1. Do the words following immediately after the devise to 
the Presbyterian Church in Fayetteville, viz: “the same to 
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church,” annex a condition to the devise, the non-performance 
of which would divest the estate of said church and cause a 
forfeiture ? 

2. Have the trustees (plaintiffs and defendants) the power, 
under the direction of a majority of the members of the con- 
gregation, to dispose of the property as such majority has 
instructed them ? 

3. Oan the property devised to the church be sold and the 
proceeds applied, either in whole or in part, in paying the 
balance due from the congregation for the “Glover House?” 

4. Can the property devised be used and occupied by any 
one else but the pastor of the church? Was it intended by 
the testator to confine its use and occupancy to. that particular 
person ? 

5. If the words of the will create a condition, the non-per- 
formance of which would cause a forfeiture and divest the es- 
tate of the trustees, will the property in that event revert to 
the next of kin of the testator, or will the residuary legatees 
take it under the residuary clause in the will ? 

The prayer of the plaintiff is that the defendants be re 
strained from selling and conveying the property to McMillan 
as directed by a majority of the congregation. 

If, upon the foregoing facts, the Court shall be of opinion 
that the plaintiff is entitled to the relief prayed for, a per- 
petual injunction is to be granted ; otherwise, a judgment is 
' to be rendered for defendants. 

His Honor delivered the following opinion : 

The trustees representing the Presbyterian Church in Fay- 
etteville is a body corporate, whose powers are defined and 
limited by statute, Chap. 101, Bat. Rev. In these trustees 
the property devised by the testator to that church became ab- 
solutely vested upon the assent of the executors, for the use of 
_ the church, according to the intent expressed in the will, and 
is to be and remain forever to the use and occupaucy of the 
church. Such is the requirements of the act with which it is 
the duty of the trustees of the church to comply. 
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The purposes of the devise, as expressed in the will, was: 
“ The same to be used as a parsonage and to be occupied by the 
pastor of said church.” So far as the trustees are concerned, 
they must do nothing to defeat this purpose. A charity must 
be accepted upon the same terms upon which it is given, and 
no agreement of the parishioners can alter or divest it to any 
other use. Least of all can the trustees violate the law and 
defeat the will by passing away the legal title to the property, 
which both the law and the will require them to hold forever 
for a specified purpose. 

There is no question of lapse or forfeiture involved in the 
case. The devise is alsolute, not contingent, expressed in 
clear terms for a lawful and charitable purpose, to a party 
capable of taking and enabled and required by law to hold in 
perpetual succession. The devise is therefore valid, and neither 
heirs nor residuary legatees have any interest in the matter. 
The general rule is, if land is given to a corporation for any 
charitable use which the donor contemplates to last forever, 
the heir can never have the land back again ; if the corpora- 
tion fails the Court will substitute itself and thus carry cn the 
charity. 

The foregoing remarks dispose of all the questions sub- 
mitted excepting the fourth, relating to the occupancy of the 
premises devised as a parsonage. Neither the will containing 
the devise nor the law relating thereto operates upon the pastor 
or controls his residence. They affect the action of the trustees 
merely. They are to retain the property to be used as a par- 
sonage, when the present pastor or his successor choose to oc- 
cupy them; until that contingency occurs there is nothing 
either in the will or in the law which requires the trustees to 
keep the property unoccupied, and thus an expense to the 
church for whose use it was given. A pradent man usually 
looks out for a good, careful and paying tenant for property 
which circumstances prevent him from occupying himeelf. 
Ordinary prudence is the rule which ought to govern trustees. 
The Court being with the plaintiff according to the case 
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agreed, adjudged that the defendants be perpetually restrained 
from selling and conveying the premises described, &c., and 
that they retaic title to the same to answer the purposes of 
the trust declared in the will of the testator, Robert Don- 
aldson. 

From this judgment defendants appealed. 


Ray and B. Fuller, for defendants. 
Guthrie, contra. 


Pearson, C. J. Our construction of sec. 315, C. OC. P. is, 
that it does not confer upon certain parties who differ as to 
their rights, to propound to the Court on a case agreed, in- 
terrogatories in respect thereto, but that the purpose is simply 
to dispose with the formalities of a summons, complaint and 
answer, and upon an agreed state of facts to submit the case to 
the Court for decision and thereupon the Judge shall hear and 
determine the case and “render judgment thereon as if an 
action were depending.” 

It follows that all persons having an interest in the contro- 
versy must be parties, to the end that they may be concluded 
by the judgment, and the controversy be finally adjudicated as 
in case of an action instituted in the usual way. 

The fifth question submitted to the Court for its decision is 
in these words: 

“Tf the words of the will create a condition the non-per- 
formance of which would cause a forfeiture and divest the 
estate of the trustees, will the property in that event result to 
the next of kin (heirs at law) of the testator or will the resi- 
duary legatees (devisees) take it under the residuary clause? 

This interrogatory shows that in certain aspects of the matter 
in regard to the construction of the will, the heirs at law and 
the residuary devisees have an interest and of course would not 
be concluded by a judgment in this case as now constituted, so 
we are not at liberty to give a judgment unless they be made 
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parties and either enter a disclaimor and put in a condition to 
be concluded by the record, and have the title settled. 

His Honor declares-his opinion to be: “ There is no question 
of lapse or forfeiture involved in the ease. The devise is ab- 
solute, not contingent, expressed in clear terms for a definite, 
lawful and charitable use, to a party capable of taking and 
euabled and required by law to hold in perpetual succession. 
The devise is therefore valid, and neither heirs or residuary 
legatees have any interest in the matter.” 

The estate given by the devise may be an absolute one sub- 
ject to no conditions or qualifications and subject only to the 
charitable use, “that until the premises are used for a par- 
sonage, the rents are to be applied for the purposes of the con- 
gregation,” but these are points of construction in which, as 
we conceive, the heirs and residuary devisees have an interest, 
and in regard to which they ought to be heard and concluded 
by judgment, before this Court can take such action as might 
induce a purchaser to depend upon the title, exposed as it 
would be to the claims of the heirs at law, or of the residuary 
devisees. 

There is error. The judgment below is reversed and the 
case will be remanded to the end that the heirs and residuary 
devisees be made parties, and such other amendments made, 
as the parties may be advised to move for, and the Court see 
fit to allow. 

The will may admit of several vonstructions : 

1. The testator did not intend to make the donation unless 
the congregation as a condition precedent, would locate the 
parsonage upon the premises, making the location of the par- 
sonage the primary purpose. 

2. The testator intended to make the donation but to sub- 
ject the estate toa qualification that the estate should determine 
when the premises should cease to be used as the parsonage, 
in other words to create a base or qualified fee, such as we read 
of in the old books, “to A and his heirs, so long as they are 
teuants of the Manor of Dale” An estate clogged with such a 
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burden on free alienation, is not known to our law, and the 
Courts would be slow to admit it, although it be made to a re- 
ligious congregation with the best motives imaginable. 

8. The testator intended to make the donation, that is a fixed 
fact—his primary intention ; the suggestion as to his purpose in 
making the donation, being a secondary consideration, and the 
words do not support the inference of an intention not to make 
the donation, or to revoke it, unless the premises were ac- 
cepted and used for that and no other purpose. 

We incline to the opinion that the last is the proper con- 
struction, and make this intimation for the purpose of calling 
the attention of the counsel of the parties to the points to be 
argued, when the case comes before the Court properly con- 
stituted in respect to parties and to the judgment demanded. 


Peer Corras. Judgment reversed. 








STATE and ROXANA WOODING co. CARR GREEN. 


Where a Justice of the Peace neglected, in a proceeding in bastardy, 
to recognize the defendant to appear at the next term of the Superior 
Court, but returned the warrant and examination thereto, a capias is 
the proper process to enforce the defendant’s appearance, and he is 
bound to answer upon its return. 


(State v. Palin, 63 N, C. Rep. 471: State v. Hales, 65, N. C. Rep. 244; 
Beatty's Case, 66 N. C. Rep. 648; State v. Pate, Busb. 244, cited and 
approved. ) 


Proorevie in bastardy, commeneed in a Justices’ Court, 
and returned to the Superior Court of Jackson county, where 
it was tried before Cannon, J., at Spring Term, 1874. 

The facts material to an understanding of the decision of the 
Court, are substantially as follows : 
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The defendant appeared at the house.of the magistrate upon 
the return day of the warrant, but there was. no Conrt held, 
nor was the defendant recognized for his appearance at Court. 
Afterwards the magistrate returned the warrant and examina- 
tion to Court, and a capias by order of the Solicitor issued, and 
the defendant was arrested. When the case was called, the 
defendant moved to be discharged from custody on the grounds 
that the capias had been improperly issued, and that he had 
been unlawfully arrested. 

His Honor allowed the motion, and ordered the discharge of 
the defendant. The Solicitor appealed. 


Attorney General Hargrove, for the State. 
No counsel in this Court for the defendant. 


Brnum, J. The case assumes that all the proceedings of the 
Justice were regular, up to his failure to take the recognizance 
required by law for the appearance of the defendant at Court. 
It was irregular in the Justice not to take, and in the defen- 
dant not to give, the recognizance required by law, but the 
sole purpose of bringing the defendant before the Justice was 
to secure his appearance at Court to answer the charge. He 
could make no defence before the Justice, whose duty was 
merely ministerial, to bind him over to Court, where only he 
could be heard and make his defence. The defendant knew 
the charge, and that he must answer it before the very tribunal 
to which the capias brought him, He was therefore in Court, 
however crooked the journey which brought him there, and 
being there, it was the right and duty of the Court to exercise 
its jurisdiction and determine the case. 

If one charged by indictment comes into the presence of the 
Court, having jurisdiction, it will, on motion, order him into 
custody to answer, why then shall the Court discharge from 
_¢ustody an offender who is not only in Court, but there under 
arrest, to answer the very charge. 

Art. 1, sec. 16 of the Constitution, abolishing imprisonment 
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for debt, has no appilcation here, and capias was the proper 
process to bring the defendant into Court. Bat. Rev. ch. 9, 
sec. 3. State v. Palin, 63 N.C., 471; 65 N. C., 244; 66 N. 
C., 648. State v. Pate, Busb. 244. 

There is error. 


Pzr Curiam. Jndgment reversed and venire de novo. 








STATE ez rel. WM. B. HARRIS ». ROBERT C. HARBIS and others, 


In the case of a guardian bond the statute of limitations begins to run 
from the time of the ward’s coming of age, and not from the time of 
demand. 

Residing beyond the limits of the State is not being “ beyond the seas,” 
and does not prevent the running of the statute. 

(Johnson v. Taylor, 1 Hawks, 272; Harle v. Dickson, 1 Dev. 16; Whit- 
lock v. Watson, 2 Murph, 115 cited and approved.) 


Orv action on a guardian bond, tried before Logan, J: 
at the Fall Term, 1873, of Canaragvs Superior Court. 

The defendants pleaded the statute of limitations, and the 
facts necessary to an understanding of the points decided are 
fully stated in the opinion of the Court. 

On the trial below, the jury returned a verdict fur the plain- 
tiff, and his Honor being of opinion that the statute did not 
bar, gave judgment accordingly. Defendants appealed. 


McCorkle & Bailey and Barringer, for appellants. 
Wilson & Son, contra. 


Bynum, J. Among other defences to the action, the sure- 
ties on the guardian bond plead the statute of limitations in 
bar of the action against them. The cause of action in this 
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ease having accrued prior to C. C. P., the pro-existing statute 
applies, and isin the following words, viz: “Any orphan or 
ward, coming to full age and not calling on his guardian within 
three years thereafter, for a full settlement of his guardianship 
shall be forever barred, as to the sureties on the bond of the 
guardian from all recovery thereon.” Rev. Code, ch. 65, sec. 4. 

It is contended by the plaintiff, Ist, that this etatute begins 
to run, not from the majority of the ward, but from the time 
of demand made; and 2d, if this is not so, yet that the time is 
not to be counted while the plaintiff resided beyond the limite 
of the State, bet within the United States, because in law the 
the absence was “ beyond seas,” and within the exception of 
the statute. 

1. This is a remedial statute beyond doubt, and the rule is 
to construe it largely and beneficially, so as to suppress the 
mischief and advance the remedy ; and if two constructions can 
be pnt upon the act, that one is to be adopted which is most 
beneficial to the parties. Darwin, 654. Sedgewick on Stat. 
and Ccnst. Law, 361. 

The defendants contend that the statute began to run from 
the time the ward became of age and not from the time of de- 
mand ; and this is the true construction, according to the rule 
just announced, as being most beneficial to the sureties: Ac- 
cordingly we find that this construction has been given to the 
act by our Court in the case of Johnson v. Taylor, 1 Hawks, 
272. The Court there say, “ that it is incumbent on the infant, 
after arriving at full age, not only to call on the guardian for a 
full settlement, but to have a final adjustment of all accounts, 
matters and things within three years, and either sue for any 
balance that may be due him, or notify the securities to the 
guardian bond of the true aituation in which they stand to the 
guardian.” The intent of the Legislature wou!d not be effect- 
uated if the injunction upon the creditor to call for a full set- 
tlement meant a mere call, and nothing more, fr if that were 
the case, such a call and a total disregard of it by the guardian 
within three years after the infants arrived at fall age, would 
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leave the sureties in the same situation in which they were 
before the passage of the act. 

2. Residing beyond the limits of the State is not being 
“ beyond the seas,” and does not prevent the running of the 
statute. It is true the Supreme Court of the United States 


has construed the words “ beyond seas” in a State statute of ° 


limitations to mean out of the State. Murray v. Baker, 3 
Wheat., 541; 11 Wheat., 361, and some of the States have 
adopted the same construction, but we have in North Carolina 
decided otherwise. arle v. Dickson, et. al., 1 Dev., 16, and 
Whitlock v. Watson, 2 Murph., 115, where it is held that “a 
residence in another State is not a residence beyond seas, within 
the saving of the act of limitations. 

As the statute began to run the 3rd October, 1858, when the 
ward became of age, and the action was commenced the 28th 
April, 1871, after eliminating the time of its suspension from 

-20th May, 1861,.to the 1st January, 1870, more than three 
years had elapsed, and the action was therefore barred as to the 
sureties, and the Judge erred in holding the contrary. 

It is unnecessary to examine the other points made by the 
defendants, as they get the benefit of another trial. 


Pzr Curiam. Ventre de novo. 
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JAMES W. EDWARDS o, JAS. H. THOMPSON and others. 


Possession, if open, notorious and exclusive, puts a purchaser upon 
enquiry, and is notice of every fact which he could have learned by 
enquiry; and if the purchaser lived in another State, the principle 
of constractive notice applies notwithstanding. 

The possession of a ténant has the same effect in regard to notice as pos- 
session by the landlord. 

A contract to purchase, though in some respects regarded asa mortgage, 
is not void as to subsequent purchasers for want of registration. 


In a proceeding to foreclose a mortgage, when the defendant pleads that 
the debt has been paid, the Jadge below must decide whether'& 
proper case has been made, justifying him in suspending a judgment 
for a plaintiff whose legal right of possession is not denied, until the 
determination of the question whether the mortgage debt has been 
paid or not, If the debt has not been paid, the plaintiff is entitled te 
judgment, unless the defendant shall pay under the order of the Coart, 
what is found to be due and unpaid. , 

( Webber v. Taylor, 2 Jones Eq. 9; Tayler v. Kelly, 3 Jones Eq. cited 
and approved. ) 


Crvuz action for the recovery of real property, and dam- 
ages for withholding the same, tried before Buaton, J., at the 
January (Special) Term, 1874, of Warne Superior Oourt. 

The material facts are fully stated in the opinion of Justice 
Ropman. 

On the trial below there were a verdict and judgment in 
favor of the plaintiff, from which defendants appealed. 


Smith & Strong, for defendants. 
Faircloth & Grainger, contra. 


Ropmay, J. This action is to recover land and damages for 
withholding the possession. It was originally brought against 
James H. Thompson and one Redford, his tenant. 

The answer of Thompson admits that he and Redford were 
in possession. He says that the land belonged to him until 

12 . 
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some time in 1861, when the Sheriff of Wayne sold the same 
and a slave under execution, wher one O. H. Whitfield pur- 
chased, and received a deed from the Sheriff on 4th April, 1861. 
On the same day, Whitfield entered into a written contract 
with him whereby he agreed that if Thompson would within 
twelve months after that day, pay to Whitfield $601.28, the 
price which he had paid for the land and slave, and would also 
during the same time pay to Bright Thompson a note for $1530 
to which Whitfield was surety for James H. Thompson, then 
he (Whitfield) would convey the land and slave to said Thump- 
son. He further says that he has paid the note to Bright 
Thompson and fally indemnified Whitfield, and that he and 
Whitfield were partners in making turpentine in the years 
1866 and 1857, and that by reason thereof, and otherwise, 
Whitfield became and was at the time of his sale to plaintiff, 
and atill is indebted to him in a much larger sum than $601, 
and interest thereon ; that Whitfield being thus indebted to 
him, for the purpose of defrauding him, on 26th March, 1867, 
sold the land for an inadequate price to the plaintiff who well 
knew of his rights in the premises. James H. Thompson, after 
having answered, died and his heirs became parties defendant, 
and adopted his answer. 

The case made for this Court sets forth the purchase of 
Whitfield under execution, and his agreement with James H. 
Thompson (a copy of which is made part of the case and cor- 
rects some omissions made by the Judge in stating its eontents,) 
in substanee as they are stated in the answer. ‘The agreement 
was never registered. The case turhter sets forth that after 
the execution of that agreement James H. Thompson remained 
in the possession of the land per§onally, or by his tenants, 
until his death after the commencement of the action, and that 
one Simon was in possession as a tenant of said Thompson, on 
26th March, 1867, when Whitfield cold to plaintiff, who was a 
a resident of South Carolina. That plaintiff had no knowledge 
of the agreement between Whitfield and Thompson, or of any 
incumbrance whatever on Whitfield’s title, except so far ae 
ol 
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stich knowledge would be inferred from the fact of Simon’s 
being in possession, which fact also was unknown to plaintiff. 
It is denied in the answer that plaintiff was a purchaser for 
value in the legal sense of that term, but as no question on that 
point appears to have been made at the trial, it is unnecessary 
to notice what is stated on that point. Some only of the heirs 
of Thompson took possession of the land after his death, and 
some questions were made as to the liability for mesne profits 
of those who did not take possession. In the view we take of 
the case it is unnecessary to consider these questions. 

The principal question on the trial was whether the plaintiff 
was a purchaser without notice. The defendants contended 
that the possession by Simon, whether the plaintiff actually 
knew of it or not, was notice to him of the equity of James H. 
Thompson, and that the plaintiff therefore purchased subject 
to such equity. 

His Honor instructed the jury that the continuance in pos- 
session by Thompson after the Sheriff's sale, would in the ab- 
sence of any special agreement, make him a tenant at sufferance,, 
and that his possession in March, 1867, was notice to the plain- 
tiff that he claimed as such tenant, but was not notice of any, 
other or greater claim by him. Upon this instruction the jury 
found that the plaintiff was a bona fide purchaser, for value and 
without notice. 

There is some difference among the authorities on the ques- 
tion as to whether actual possession by a person is notice to a 
purchaser, of an equity in favor of such person against a vendor. 
But the decided weight of authority is in favor of the propo-. 
sition that possession, if open, notorious and exclusive, puta a 
purchaser upon enquiry, and is notice of every fact which he 
could have learned by enquiry. | 

Webber v. Taylor, 2 Jones Eq., 9, and Taylor v. Kelly, 3: 
Jones Eq., are to this.effect. These cases are fully supported by; 
the following English and American cases, which with many. 
others we have examined ; 2 Sugden, V. and P. 337; 2 Ves.. 
V., 440; 13, Tred. 121; 2 Lehs. and Lef., 583; 2 Ball and 


a at es ae 
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Beat, 416; 1 Mer., 282; 1 Russ and Mylne, 39; 19 Iowa, 544; 
10 California, 181; 12 Ired., 363; 22 Illinois 310; 1 Story 
Eq. Jar. 8., 400. 

These cases clearly go beyond the line laid down by the 
Judge. They held that if the tenant in possession has a con- 
tract to purchase, notice of the possession is notice of that con- 
tract, because it might have been found out on enquiry. 

The plaintiff, however, says that all these cases are dis- 


 tinguishble, as in all of them the purchaser knew, or from 


living in the neighborhood, &c., was assumed to know of the 
possession, whereas in the present case as the purchaser lived 
in another State, no such presumption would arise. 

The observation is true as far as the cases are concerned. I 
have found no case in which the purchaser lived in another 
State. But we think the principle of constructive notice ap- 
plies notwithstanding this. 

The proposition of the plaintiff supposes that the question 
of notice of an equity in derogation of the vendor’s right to 
sell, is exclusively one of fact; and that in order to be fixed on 
the purchaser it must be shown either that he had notice in 
fact, or else wiltully, imprudently and in the language of the 
law, frandulently omitted to enquire wlien the means of enquiry 
were in his reach. 

We do not think tuis is the true principle. On policy the 
law avoids such minute and uncertain enquiries, It says that 
if a contract of sale he registered it is conclusive of notice, not- 
withstanding the purchaser lived in another State and did not, 
in fact, search the Register’s books, 1 Story Eq. Jur., sec. 
403. And on the same principle it follows that open, notorious 
and exclusive possession, in a person other than his vendor, is 
8 fact of which a purchaser must inform himself, and he is con- 
clusively presumed to have done so. If the rule were other- 
wise, every one who contemplated a fraud on his tenant under 
a contract to purchase would evade, it by going toanother State 
to sell over him; and the purchaser would carefully abstain 
from al] enquiry. A purchaser who enquires only of his vendor, 
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is guilty of an imprudence, which ought not to be encouraged, 
and which seldom or never takes place, except where he buys 
for a trifling sum, or in payment of a bad debt. Such a pur- 
chaser can hardly be said to purchase bona fide. 1 Story Eq. 
Jur., see. 397, 

The plaintiff further contends that the possession of Simon 
was notice only of Simon’s estate, and not of that of Thomp- 
son, his landlord. 

This contention is supported—or seems to be—by the Eng- 
lish ease of Hanbury v. Litchfield,2 Mylne & Reene, 629, 
633; 1 Story Eq. Jur., sec. 400, note 5. It is the only case 
which we have found that does so. We apprehend that how- 
ever reasonable that doctrine may be in England, where a lung 
series of arsignments of leases and of sub-leases is not nncom- 
mon, it has no application to the condition ot things existing 
with us, where such things are almost unknown. 4 

In this case, Simon held direetly of Thompson, it does not 
clearly appear whether as a cropper or asa tenant. It must 
be presumed that Simon, on enquiry, would have referred the 
intending parchaser to Thompson, from whom he would have 
obtained fall notice. 

Further, it is said for the plaintiff that Thompson isin laches 


_because he failed to register his contract with Whitfield. This 


is true; but the act (Rev. Code, ch. 37, sec. 26,) does not say 
that a contract to purchase shall be valid only from the regis- 
tration, as it does in section 22, of mortgages. We cannot im- 
port into the act a provision it docs not contain, merely because 
a contract to purchase is in many respects regarded as a mort- 
gage, when the act makes a difference. The cases of Webber 
v. Taylor and of Taylor v. Kelly, cited above, are conclusive 
that the contract to purchase was not void as to subsequent 
urchasers for want of registration. 

We consider that the plaintiff bought subject to the equities 
of Thompson, and in respect to those equities, tqgok the place 
of Whittield so far as they concerned the land. 

What those equities were we are unable definitely to deter- 
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mine. It does not appear that on the trial any evidence was 
offered to prove the allegations in the answer that the claims 
of Whittield on Thompson had been paid off. Probably the 
defendants omitted to offer evidence on this point, because the 
Judge intimated an opinion that upon the evidence the plain- 
tiff wae a purchaser without notice, whereby such proof ap- 
peared immaterial. 

We are required now to consider a new and important ques- 
tion of practice which, although all the other points in the 
case were fully and ably argued by the learned counsel on each 
side, was not touched on. 

When Courts of law and equity were separate, a-mortgage 
was considered at law, after forfeiture by the mortgagor, to 
haye an absolute estate, and he could recover the possession by 
an action of ejectment. The mortgagor could, nevertheless, 
file his bill in equity, and on showing that he had paid off the 
mortgage debt the Court would enjoin the action of the mort- 
gagee and compel a re-conveyance of the legal estate. Upon 
his swearing that he had paid it off and making a probable 
case to that effect; the Court would enjoin the action of the 
mortgagee until an account could be taken and the fact ascer- 
tained. In the present case Thompson may be considered, for 
the purpose of the present question, the mortgagor, and Whit- 
field (or the plaintiff who represents him,) the mortgagee. Hf 
the defendant had merely pleaded an equity by the agreement 
to have the legal estate on payment of a certain sum, without 
pleading that he had paid it, we apprehend his plea would 
have been insufficient to prevent the plaintiff from a judgment 
for the possession. A mortgagee whose estate has become ab- 
solute at law by the non-payment of the mortgage debt at ma- 
turity, is always entitled t- ‘he possession of the land asa 
security for his debt. But lv re the defendant pleads an actual 
payment of the mortgage debt. In such case his plea must 
be regarded as a bill in equity to enjoin a recovery of the pos- 
seseion in an action at law by » mortgagee, and the Judge must 
decide, just as he would have done upon such a bill, whether 
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@ proper case has been made upon which he can suspend a 
judgment for the plaintiff whose legal right to the possession 
is not denied, until the determination of the question whether 
the mortgage debt has been paid or not. If it has not, clearly 
the plaintiff is entitled to a judgment unless the defendant 
shall pay, under the order of the Court, what is found due and 
unpaid. 

These observations will enable the Judge below to dispose 
of the question whieh arises upon our decision that the plaintift 
was a purchaser with notice. . 

Upon the taking of the account or ether proceeding to as- 
certain whether James H. Thompson has paid off his debt to 
Whitfield, if it shall appear that he had paid it off before his 
death no question of damages wi!l arise, for the equitable title 
of the heirs will ‘be complete. If it shail appear otherwise, 
the question may arise. On taking such an aceoant the per- 
sonal representative of Thompson will be a necessary party in 
order that he may be bound by the account taken. 


Per Curiam. There is error in the instructions of his 
Honor. The case is remanded to be proceeded in, &e. Let 
this opinion be certified. 
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JOSEPH H. ETHERIDGE and ethers». MILPORD VERNOY. 


Where the objections urged on a petition to rehear were not raised on & 
trial below, nor made in the case stated on the appeal and not argued 
upon the hearing in this Court, it is considered that every objection 
for want of proper parties had been waived or abandoned, and that 
the case was tried upon its merits. 

The wife of a mortgagor has no such interest in the lands mortgaged, 
as make it necessary that she should be a party toa proceeding to 
foreclose the mortgage. 

Generally, the heirs of a mortgagee are necessary parties te a bill to 
foreclose, This is not always so; as for instance, when the mortgagee 
assigns ‘his interest in the mortgage, and the debt secured therein, 
leaves the State and dies.insolvent, leaving in his heirs, who are non- 
residents, the dry, naked, legal title only, such heirs are not necessary 
parties to a proceeding to foreclose the mortgage. 

Where a mortgagee dies, and a Court of Probate upon an er parte appli- 
cation appoints a trustee under the act of 1869-’70, chap. 168, the 
irregularity of such proceeding is cured by the act of 1873-74, chap. 
127, sec. 2, undertaking te cure such appointments ‘confirming «nd 
making valid the same,” &c. The act of 1873-74, chap. 127, sec. 2, 
although retrospective, is not unconstitutional in respect to the facts 
of this case. 

(Spivey v. Jenkins, 1 Ired, Eq. 126; Guion v, Melvin, 69 N. C. Rep. 242, 
cited and appreved.) 


Perrrion on the part of the defendants to rehear the decree 
made in this cause, see Etheridge v. Verney, 70 N. ©. Rep., 
713, at the last term of this Court. 

The grounds of the petition are fully set forth in the opinion 
of the Yourt. 


Peebles, Barnes, Batchelor & Son, for petitioner. 
Smith & Strong, Gilliam & Pruden, contra. 


Bynum, J. This case is before us upon a petition to rehear. 
When it was argued at the last term of the Court, 70 N. C., 
713, the objections now urged were not raised or argued by 
the counsel of_ the defendant, nor were they made in the case 
stated on the appeal, and finally, when the objections were 
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made in the answer and overruled, no appeal was taken. Ac- 
cording to all the rules of pleading, every objection for want 
of proper parties had been waived- or abandoned, and the case 
was tried upon its merits below, and on appeal, it was again 
reviewed carefully in all matters appealed frum. If, therefore, 
the defendant has lost the benefit of any valid defenee to the 
action, it is the result of his own negligence, and of the firm 
adherence on the part of the Court to the rules of practice and 
procedure established for its guidance, and without which there 
would be no end to litigation. Lord Coke says, “ good matter 
must be taken advantage of in apt time, proper order and due 
form.” But we will examine the grounds of the application to 
rehear : 

1. The first is, that Martha Vernoy, the wife of the defen- 
dant, was not made a party. Lewis Y. Bond sold and con- 
veyed the land to Vernoy in February, 1866, and to secure the 
purchase money, took a re-conveyance of the land in mortgage, 
which Martha, the wife of Vernoy, signed. Now if this mort- 
gage had been executed, even since the act of 1868-69, en- 
dowing widows as at common law, it was not necessary that 
the wife should join. Bat. Rev., ch. 35, sec. 30. Certainly 
then, her joinder in the deed, prior to that act, did not make 
the title of the mortgagee better than it was without it. She 
had no interest and could convey none. We have been referred 
to Mills v. Voorhees, 20 N. Y., 412, as establishing that the 
wife has an interest and is a necessary party in a bill to fore- 
close the mortgage. Weare not informed of, nor does that 
case disclose, the statute law of that State upon the subject of 
dower, but when we have a positive statute making the mort- 
gage good without her joinder, it cannot be an open question 
in this State. But if there was no such statute as that making 
mortgages good, without the joinder of the wife, when it is 
made to secure the purchase money of land acquired since the 
new law of dower; it has ever been held in North Oarolina 
that the husband has the absolute dominion over his land du- 
ring his life, and can alien it without the consent of his wife, 
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and the purchaser thereof under execution acquires.a good 
title against her and all the world. Martha Vernoy was, there- 
fore, not a necessary party to the action. 

2. Upon the death of Bond, his heirs were necessary parties 
to the action. The mortgage was made to Bond and his heirs, 
and upon his death, of course the legal title vested in them, 
and generally the heirs of the mortgagee are necessary parties 
to a bill to foreclose. Adams 312, but it is not always so. 
Adams Eq., 321, 1 Ired. Eq., 126. 

If, for instance, a necessity is shown and sufficient parties are 
before the Court to protect and represent each conflicting inter- 
est. Vose v. Philbrook, 3 Story, 336; 7 Beav., 301, 303. So 
where persons interested are out of the jurisdiction of the 
Court, and that fact appears in the pleadings and at the hear 
ing, their appearance will be dispensed with. Spivey v. Jen- 
kins, 1 Ired. Eq., 126; 3 Oranch, 220.° Walworth v. Holt, 
4M. and C., 619. And this may be done by a rule of Court. 
Rule No. 47, U. 8. Courts in Eq. The facts of our case upon 
this point are, that Bond sold the land to Vernoy, taking 
his notes and the mortgage with power of sale for the purchase 
money. The notes were assigned to the plaintiffs; Bond he- 
¢ame insolvent, removed from the State and died. Every 
interest owned by Bond, both in the debt and in the mortgage, 
passed to the plaintiffs by the'assignment, leaving in him the dry, 
naked legal title only, which, on his death, passed to his heirs 
who are non-residents. Now it is clear that the whole interest 
in this litigation is in the plaintiffs, who are the equitable 
mortgagees, and the defendant Vernoy, who in equity is the 
vwner of the legal estate in the land. So that the land, the 
only matter in controversy, is owned by the parties before the 
Court, who only are interested in its disposition, and who are 
competent to protect every interest involved in this controversy. 
The empty legal title is in the heirs of Bond, who are beyond 
the jurisdiction of the Court, perbaps numerous, infants and 
scattered. In a technical sense, these heirs might be brought 
before the Court by publication, but this would be a hollow 
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form and a sham, where the parties have no interest and would 
not personally appear, aud if they did appear, could only give 
an involuntary sanction to the decrees of the Court. In such 
a case where every party having a real interest is before the 
Court, and ti.ose having a mere involuntary, passive aud tech- 
nical interest are beyond the jurisdiction of the Vourt, although 
it would not be improper to make them parties, and in fact it 
is most regular and comformable to the course of the Court ‘to 
have them parties, yet, according to the eases cited, this interest 
in the heirs is too unsubstantial and formal to constitute such 
an encumbrance to the title as will make the Court delay the 
administration of the rights of the parties before the Court, and 
who in themselves own and defend every interest in the sub- 
ject of the action. It would certainly be “sticking in the 
bark” for this Court to revise its judgment heretofore render- 
ed, and send the case back to the great delay of justice, upon 
grounds so little likely to result in practical inconvenience. 
The Court is competent to and will protect purchasers under 
its decrees from all claims not founded in substantial right. 

But pending the action Bond died, and by proceedings in the 
Court of Probate of Bertie county, one D. C. Winston was 
appointed trustee in the deed of mortgage in the place of Bond, 
and was, by order of Court, made a party plaintiff in this action. 
This appointment was made under the act of 1869-’70, ch. 188, 
and the defendant insists that it was made ew parte, and under 
the decision in Gwin v. Melvin, 69 N. C., 242, is void. 

It does not judicially appear to us that the appointment of 
trustee by the Court of Probate was ex parte or otherwise 
irregular, but assuming it to be so, the Legislature of 1873~74, 
ch, 127, sec. 2, undertook to cure all such appointments, ew 
parte, by “confirming and making valid the same, so far as 
regards the’ parties to actions and proceedings to the same 
extent as if all proper parties had originally been made to such 
actions or proceedings.” It is certain that if the Legislature 
had the power to do 60, it has validated this appointment. of 
trustee, and that there is no defect of parties to this action. 
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The writers on this question, as well as the decisions of the 
Courts differ, not as to the existence, but only as to the extent 
of the power. The anthorities are well collated in Cvoly on 
Const. Lim., ch. 11, and in Sedgwick on Stat and Const. law, 
170, 200. 

Without discussing the general question, it will be safe to 
assert that where the act does not violate express constitutional | 
restrictions, or the principles of natural justice, which lie at k 
the foundation of all free government, but is, merely in aid of 
the Cunrts, and not to defeat, but to carry iuto effect, the inter- 
est of the parties, and does not divest any real interest of the 
parties; then the Legislature may interfere by retrospective 
acts, and where they are clearly expressed the Courts are boand 
toenforee them. For illustration: Where a judgment entered 
on the first instead of the third day of January was void for 
that reason, it was held to be cured by a snbsequent act. | 
Underwood v. Lilly, 10 Lerg. & Rawle, 97. So an omission | 
in the certificate of acknowledgment of a married woman to 
a deed conveying her estate in land, was remedied by an act 
passed for that purpose after her death and after the Courts 
had decided that the acknowledgment was inoperative to pass 
lands. Hapburn v. Curtis,7 Watts 300, 16 Lerg. & Rawle 35, 
and this doctrine is there laid down: that it is competert for 
the Legislature to pase acts retrospective in character, although 
their operatiun may be to affect pending suits and to give toa 
party rights he did not before possess; or to modify an exiet- 
ing remedy, or to remove an existing impediment in the way 
of a recovery by legal proceedings, provided they do not violate 
any constitutional prohibitions. So in Connecticut, where 
certain marriages had been celebrated with such defective for- 
malities as to make tliem invalid and the Legislature afterwards 
passed an act declaring all such marriages valid, the Court sus- 
tained the act. 4 Conn., 224. And in Beech v. Walker, 6 
Oonn., 197, where the Legislature passed an act ratifying and 
making valid certain execution sales which were insisted upon 
‘as being void, the Court, in sustaining the act, say; “A law, 
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althongh it be retrospective, if conformable to entire justice, 
this Court has repeatedly decided, is to be recognized and 
enforced.” 

It is not contended that the rights of third parties, as for 
instance, a bona fide purchaser can be divested by retrospective 
legislation, but the power is restricted to the parties to the 
original contract and such other persons as may have succeeded 
to their rights, with no greater equities. 

In our case the legal title in the heirs is coupled with no 
equity, and the only right taken away from them ¢s the right 
of the defendant, Vernoy, to avoid, or hinder and delay the 
execution of his own contract—a naked legal right which it is 
usually unjust to ineist upon, and which no constitutional pro- 
vision was ever designed to protect. The pirpose of the act, 
as applied to our case, was not to impair the obligation of a 
contract, and therefore it cannot be considered as taking away 
vested rights, but to cure certain defects which operate to frus- 
trate the presumed, as well as expressed, desire and intent of 
the parties to be affected, which defects accrued subsequently 
to the execution of the mortgage and were not contemplated 
by the parties, and which would have been provided for had 
they been apprehended by them, 

The opinion of the Court does not extend te the general 
effect of this act, but is confined. to its operations upun the 
peculiar and somewhat exceptional facts of this caee. 

The Court attempted to appoint the trustee in conformity to 
law and the curative act steps in and validates the defective 
execution of the power. The act dves not vary existing obli- 
gations contrary to their situation when entered into. The de- 
fendant having objected to the order of the Court making this 
trustee a party plaintiff and having appealed from the jadg- 
ment of the Court making him p’aintiff, and then failed to 
prosecute the appeal, is estopped from raising the. question new. 

The discussion of the ease a second time is not because the 
defendant is entitled, to it.as matter of right, Lut because the 
question has been raised whether the. purchaser .ander the 
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decree of foreclosure will get a good title, the heirs of the 
mortgagee not having been made parties. 

The other questions raised in the petition to re-hear are 
untenable. 

New parties may be added in the complaint and need not be 
inserted in the summons. Nor was it necessary to make the 
personal representative of Bond a party. Bond had assigned 
all his interests to the plaintiff, and was insolvent before his 
death. All the parties in interest were before the Court and 
it was the duty of the Court to appoint the commissioner to 
sell under its decree. 

The judgment of this Court, as heretofore rendered, is af. 
firmed, and the petition to re-hear is dismissed. 


Perr Cortam. Judgment accordingly. 








8. W. LITTLE, Guardian 2. C. ANDERSON. 


The rule for compounding interest upon notes due guardians is “to 
make annual rests,” making the aggregate of principal and interest 
due at the end of a particular year, a capital sum, bearing six per 
cent. interest; thence forward for another year, and so on, 

Therefore, where the ward arrived at full age Nov, ist, 1863, it was 
held, that a note due his guardian bore compound interest up to that 
date, and thereafter, simple interest upon the whole amount, principal 
and interest due at said date. 


(Ford v. Vandyke, 11 Ired. 227, cited and approved.) 


Morton to amend a judgment, heard by Cloud, ads at Spring 
Term, 1874, of Davie Superior Court. 

This was acivil action brought upon a promissory note under 
seal, due the plaintiff as guardian of his ward (who arrived at 
fall age on the 1st of November, 1863.) At Fall Term, 1873, 
the plaintiff recovered judgment, but in the hurry of business 

















JUNE TERM, 1874. 





Litre, Guardian, v. ANDERSON. 





the interest was not computed by the attorneys. Instead 
thereof, the following entry was made on the Minute Docket 
for the instruction of the Clerk: “ Componnd interest to 1st 
November, 1863, simple interest from that time.” The Olerk 
in filling out the judgment computed compound interest up to 
November Ist, 1863, and then computed simple interest on the 
original principal of the note from that time to the date of the 
jndgment, instead of simple interest upon whole amount due 
November Ist, 1863, and this sum defendant paid into Court, 
which was afterwards received by plaintiff under protest. 
Plaintiff gave defendant notice of a motion to have said judg- 
ment corrected. Plaintiff moved accordingly to have said 
judgment corrected. His Honor being of the opinion that the 
said interest had been properly computed disallowed the motion, 
whereupon plaintiff appealed. 


Furches, for plaintiff, cited Ford v. Vandyke, 11 Ired., 227. 


Craige & Craige, for defendant. 


Bynum, J. His Honor was clearly in error according to the 
universal practice and the well settled law. In Ford v. Van- 
dyke, 11 lred., 227, Rorrti, C. J., thus announces the rule: 
“ The mode of compounding interest in such cases is to make 
annual rests, making the aggregate of principal and interest 
due at the end of a particular year, a capital sum bearing six 
per cent. interest, thence forward for another year, and so on, 
from year to year.” It would be difficult to make the rule 
~ plainer. 

If, in this case, the original principal of the note only bore 
interest, it would fullow that there would be a less interest- 
bearing debt, after default of payment, than before, and the 
debtor would be taking advantage of his own wrong, since up 
to the majority of the ward all the accrued interest became in- 
terest bearing capital, while after that period this same accrued 
capital bore no interest at all. If this were the law, the longer 
the debtor could put off the payment of his debt, the more he 
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would gain and the ward lose. Such is not the policy of the 


law. 
There is error. Judgment reversed and canse remanded to 


the end that the judgment may be corrected in’ accordance 
with this opinion. 


Per Crem. Judgment teversed, 








R. H. JONES o. JACOB F. and CALVIN SCOTT. 


The recital in a Sheriff's deed is not a necessary part of it, and if the 
deed misrecites the execution under which the Sheriff sells, or recites 
no execution, the sale is nevertheless good, if at the time it is made, 
the Sheriff has in his hands a valid execution, 


Where the record is carelessly prepared (as in this case the deed under 
which plaintiff claims not being made a part of it, nor the date of its 
execution shown) and the statement of the case is vague and irregular, 
no judgment will be given in the Supreme Court. 


(Owen v. Barksdale, 8 Ivrea, 81, cited and approved, ) 


Civit action for the recovery of land, tried before Clarke, J, 
at Spring Term, 1874, of the Superior Court of Jonzs. 

This was an action to recover a certain tract of land de- 
scribed in the plaintiff's complaint. It is admitted that the 
land claimed by the plaintiff is the same land in the possession 
of the defendants, both plaintiff and defendants claiming under 
one Daniel Perry. Plaintiff introdnced a judgment in favor 
of Rachel Jones against Daniel Perry, F. B, Harrison and 
Jacob F. Scott ; also execution against same parties correspond- 
ing with said judgment, a levy on said land, a retarn of the 
sheriff of Jones connty that he had sold said land to the plain- 
tiff, and a sheriff’s deed fur said land to plaiutiff. This deed 
recites that by virtue of an execution in favor of Rachel Jones 
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against Daniel Perry alone, one of the defendants in the above 
mentioned judgment and execution, &c. 

His Honor being of the opinion that as the sheriff’s deed 
did not correspond with the judgment or execution, and that 
no execution was produced corresponding to the specification 
of the deed, the plaintiff had no title. Plaintiff submitted to 
a non-suit. Judgment and appeal. 


Isler, for plaintiff. ' 
Haughton, Hubbard and Smith & Strong, for defendants. 


Bynum, J. His Honor put his decision upon the ground 
that the recital in the sheriff’s deed did not correspond with 
the judgment and execution under which: the land: was sold 
and purchased by the plaintiff. 

1t is well settled that the recital in a sheriff’s deed'is no part 
of it, and that if he mis-recites the exeeution under: which he 
sells, or recites no execution, his sale is nevertheless. good, if 
at the time he makes it he has in his hands a valid'one. It is 
not denied here that the sheriff did have a valid:execution 
against Perry, under whom both parties claim. It was error, 
therefore, for his Honor to: hold'that the plaintiff had'no title 
because of the mis-recital. Owen v. Barksdale, 8 Ired. 81. 
In reversing the jndgment below the Court cannot give judg- 
ment here for the plaintiff because of the very carelessly pre- 
pared record and: vague and irregular statements of the case. 
The plaintiff in this action must recover upon the strength of 
his own title and’ not upon the weakness of his adversaries. 
The deed ‘under which the plaintiff claims is not made a. part: 
of the record, nor is the date of its execution stated or whether 
‘made before or after the commencement of the action. 


Pre Ovriam. Venire de novo.. 
13 
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STATE on the relation of R. B. BRYAN ». A. L. ROUSSEAU and 
G. H. BROWN. 


Tn an action upon a bond, the sum demanded is the penalty of the bond, 
and not the damages claimed for the breach thereof: 


Therefore, where the penalty of the bond exceeds two hundred dollars, 
suit cannot be brought before a Justice of the Peace. 


(State ex rel. Fell and Bro. v. Porter et al., 69 N.C. 140, cited and ap- 
proved.) 


Crvm action against the defendant, Rousseau, as County 
‘Treasurer of Wilkes county, commenced in a Justice’s Court, 
‘from ‘whenee it was carried by appeal to the Superior Court of 
Wirxes, where it was tried before Mitchell, J., at Spring Term, 
1874. 

The facts, so far as are necessary to an understanding of the 
opinion, are as follows: ; 

This action was begun before a Justice of the Peace against 
the defendant, Rousseau, Treasurer of Wilkes county, and the 
sureties upon his official bond for the year 1870. It was admit- 
ted that Rousseau was the treasurer, and the execution of the 
bond by himself and the defendants as his sureties, in the sum 
of $12,000 was also admitted. 

The action was bronght upon a coanty order for $125.80, 
which was the eum claimed for damages by reason of the 
breach of the bond. 


Armfield & Folk, for defendants. 
Furches, for plaintiff. 


Bynum, J. The State on the relation of Fell & Bro. v. 
Porter et al, 69 N. OC. Reports 140, is decisive ‘of this case. 
It is there held that if the action ie on a bond the 
penalty of which exceeds two hundred dollars, the pen- 
alty of the bond is the sum demanded, although the dam- 
ages claimed for the breach thereof, is less than two hundred 
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dollars. Such is the construction put upon the Constitution, 
Art. 4, secs. 13, 33; and Bat. Rev., chap. 80, sec. 13, cannot 
have the eftect of changing the jurisdiction of the Courts, as 
fixed by the Constitution. It follows that this action, having 
been brought on a penal bond for the sum of twelve thonsand 
dollars, before a Justice of the Peace, ought to have been dis- 
missed for want of jurisdiction. 


Per Ovriam. Judgment reversed and action dismissed. 








JESSE W. BROADWAY eo. MELCHER RHEM. 


An inhabitant of one belligerent country cannot maintain an action 
against a soldier of the hostile belligerent for a trespass to the pro- 
perty of the former, done by the soldier in the course of his military 
duty. 

(Bryan ¥.. Walker, 64.N. C. Rep. 141; Franklin v. Vanney, 66 N. ©. 
Rep. 145; Wilson v. Franklin, 63 N. GO. Rep. 259, cited and distin- 
guished from this.) 


Sete, J. dissenting. 


Crvit action, trespass to personal property, tried before his 
Honor, Judge Clarke, at Fall Term, 1873, of Lexorm Superior 
Court. 

All the facts necessary to an understanding of the case are 
fully stated in the opinion of the Oourt. 

On the trial below, there was a verdict and judgment for the 
defendant, from which judgment plaintiff appealed. 


Smith & Strong, for appellant, 
No counsel contra in this Court. 


Ropman, J. In 1864, a portion of the army of the United 
States occupied Newbern and its vicinity, while a Confederate 
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foree oceupied the upper country. The plaintiff resided within 
the Confederate, or at least, without ‘the Northern lines. He 
left his home so far as appears voluntarily, and went within the 
Northern .lines. .While so absent, the defendant, who. was a 
soldier in the Confederate army, by command of his captain, 
-went, with another soldier and they seized a mule of the plain- 
tiff which was turned over to the quarter master of the Con- 
federate forces. 

The question. presented seems to be this: Can an inhabitant 
of one belligerent country maintain an action against a soldier 
of the hostile belligerent for a trespass to the property of the 
former, done by the soldierin the course of his military duty ? 

The counsel for the plaintiff who affirm this proposition have 
not cited an, instance of such an action, nor the opinion of any 
jurist in its favor. Considering: the vast number of cases in 
which such actions might have been bronght and would. have 
been, if the proposition could be maintained, the. absence, of 
any instance of one must be deemed strong evidence against it. 

There are authorities, which if they do not deny the. propo- 
sition in terms, clearly assume that there is-no right of action 
‘in such a case. 

Kent, 1 Com., 91-3, says that the general usage in war is 
to respect private property bn land unless in special cases. If 
@ conqueror seizes private property of pacific persons he violates 
modern usage, “andis sure to meet with indignant resent- 
ment, and to be held wp to the general scorn and detestation of 
the world.” 

The learned writer evidently considers. this remote punish- 
ment as the only one. 

In the case of McLeod, indicted in or about 1840, in a 
Court of New York, for the burning of the American steamer 
Caroline, it was considered by the government of the United 
States (Mr. Webster being Secretary of State,) that after the 
_ British government had assumed the responsibility of his act, 

no. action, eivil or criminal, would lie against him. Webgter’s 
speech on the Ashburton Treaty, Vol. ¥, of his Speeches, and 
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Diplomatic Correspondence. It is absurd to suppose that ® 
soldier who in time of war does any act by order of his govern- 
ment Within the limits of international law, is subject to any 
civil responsibility.to an enemy injured by the act. Within 
those limits the soldier is responsible only to his government ; 
the laws are silent in war, not only as toa present remedy, but 
as to a remedy at any time between individuals of belligerent 
communities. It is Otherwise in the case of a mere riot or in- 
surrection. In such case each rioter or insurgent is criminally 
liable, and also civilly to all injured by his acts. The decisions 
of the Sapreme Oourt of the United States sustain these propo- 
sitions : | 

1. The Confederate States were a belligerent power. ” 

2. The rights of belligerents are reciprocal and equal during 
war, and it is indifferent whether the war be between sovereign 
and independent nations or between powers, one éf which 
claims sovereignty over the other, as is the case ina civil war. 
If the conflict is recognized as war and the rebellious power as 
a belligerent, it is gquoad hoe, and as regards ite belligerent rights 
on the same footing as an independent nation. 

8. A belligerent power may rightfully capture private 
property on land, at least, if it be of a character 'to be useful to 
the enemy. 

4. The plaintiff having voluntarily left Confederate territory 
and gone within the Northern linee, the Oonfederate govern- 
ment might rightfully regard him as an enemy. 

In the Prize Cases, (1862) 2 Black, 635, the Court holds that 
after the date of the President’s proclamations of 27th and 30th 
April, 1861, proclaiming a blockade of the Southern ports, the 
Confederate States mast be regarded as a belligerent power. 

It is not directly said, because it was not necessary to the. 
argument, that the righte of belligerent powers are equal in 
daw. This doctrine results from reason, and is recognized by 
all writers on the laws of nations. 

Tu consequence of this recognized belligerent position, the 
United States regarded all persons residing within’ the Cor- 
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federate Jines, or attempting to trade with the Confederates 
contrary to the proclamation, as in law enemies, without re- 
spect to their neutral character or their individual sentiments 
of friendship to the United States, and upon that ground held 
it lawful to capture the property of all Southern residents found 
at sea, aud of all neutrals attempting a violation of the blockade. 
A few extracts will explain the views of the Court. 

“The parties belligerent in a public war are independant 
nations. But it is not necessary to constitute war that both 
parties should be acknowledged as independent nations or sov- 
ereign States. A war may exist where one of the belligerents 
claims sovereign right over the other.” ‘ When the parties in 
rebellion oceupy and hold in a hostile manner a certain portion 
of territory, have declared their independence, have cast off 
their allegiance, have organized armies, have eommeneed hos- 
tilities against their former sovereign, the world acknowledges. 
them as belligerents and the contest a war.” 

The Court quotes from Vattel, “‘ Those two parties (those to 
a civil war,) therefore must necessarily be considered as con- 
stituting at least for a tie two separate bodies, two distinct 
societies. Having no common superior to judge between them, 
they stand‘m precisely the same predicament as two nations 
who engage in a contest and have recourse to arms.” 

The Court thus states the second question in that ease as 
follows: “Is the property of all persons residing within the 
territory of the States now in rebellion, captured on the high 
seas to be treated as enemy’s property, whether the owner be 
in arms against the government or not?” “ The right of one 
belligerent not only to coerce the other by direct force, but also 
to cripple his resources by the seizure or destruction of his 
property is a necessary result of a state of war.” “ The pro- 
duce of the soil of the hostile territory, as well as other property 
eugaged in the commerce of the hostile power, as the source of 
its wealth and strength, are always regarded as legitimate prize, 
without regard to the domicil of the owner, and much moreso 
if he reside and trade within their territory.” See also Dana’s 
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Wheaton Inter. Law, note 169 to sec. 347, and note 171 to 
sec. 356. ' 

This decision applied, as will have been seen, only to cap- 
tures on the high seas. - It is stated in text books on interna- 
tional law that the right to capture private property at sea, was 
a remnant of the barbarous laws of other ages, and that the 
superior humanity of modern times had abandoned its exercise 
as to property on land. The acts of Congress, however, of 
August 6, 1861, of 17th July, 1862, and of March 12th, 1863, 
do not recognize any such limitation of the right of capture. 
By this last act it was made. the duty of every soldier, &., to 
take all “abandoned” property in an insurrectionary district 
and turn it over to an agent of the U.S. Treasury Department. 
Under these acts it is well known that if any person, from any 
cause whatever, was absent from hie personal property it was 
seized as abandoned, without any regard to its character as 
useful in war or not. Negro women and children, mules, 
plows, pianos, pictures, sewing machines, and women’s dresses 
were indiscriminately seized and confiscated. The right of the 
United States to cotton seized under these laws came before 
the Supreme Court, in the case of Mrs. Alexander’s cotton, 2 
Wall, 404. ; 

The facts briefly were these: Mrs. Alexander was a widow 
sixty-five years of age, said to be of infirm health. She resided 
on her plantation on Red River, and had seventy-two bales of 
cotton stored in a house about a mile from ‘he river. She was 
in the Confederate lines until the spring of 1864, when a Uni- 
ted States foree, under General Banks, went up the river and 
temporarily drove back the Confederates. During his brief 
occupation, a force of sailors from a United States gunboat 
captured the cotton and turned it over to the proper authorities 
of the United States, when a libel was filed for its condemna- 
tion as maritime prize. It is proper tosay that Mrs. Alexan- 
der was held by the Supreme Court to be disloyal to the United 
States. The proof on that point was this: as soon as she could, 
and within three weeks after the seizure of her cotton, she took 
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the oath of allegiance to the United States. On the other hand 
it appeared that she had been kind to the soldiers of both 
armies when they were near her; she had not successfully 
resisted the Confederate army when it impressed some of her 
slaves to work on a fort before the advent of the Northern 
forces ; and some Confederate officers had visited some young 
ladies at her house; and she had remained in the rebel terri- 
tory after Gen. Banks had retired. Such being the case the 
Court says “There can be no doubt, we think, that it (the 
cotton) was enemies property.” “This Court cannot enquire 
into the personal character aud dispositions of individual in- 
habitants of enemy territory.” ‘‘ Being enemies’ property, the 
cotton was liable to capture and condemnaticu by the adverse 
party. Itis true that this rule as to property on land has 
received very. important qualifications from usage, from the 
reasonings of enlightened publicists, and from judicia} decisions. 
It may now be regarded as substantially restricted to special 
eases dictated by the necessary operation of the war, and as 
excluding in general the seizure of the private property of pa- 
cific persons for the sake of gain. 1 Kent, 92, 93. 

The commanding general must determine in what special 
cases its more stringent application is required by military 
emergencies, &c. In the case before us the capture seems to 
have been justified by the peculiar character of the property, 
and by legislation.” 

The capture was held to be lawful, although not a maritime 
prize, and the proceeds were decreed to be paid into the Trea- 
sury of the United States. These doctrines were adhered to 
in United States v. Klein, 18 Wall., 128, without any material 
qualification, although the rule with regard to captured and 
abandoned property was said to be novel and introduced for the 
first time in war. 

These decisions show that by the law of the United States 
a capture of property (at least of all such as may be useful to 
a belligerent) is not unlawful, and preclude the idea that a 
soldier making such capture under orders from the command- 














JUNE TERM, 1874. 





BROADWAY v. RHEM. 





ing officer and in the course of military duty, can be held liable 
to an action by the party injured. If it were otherwise, a 
peace would be impossible. The cessation of the conflict of 
arma and by organized forces, would be succeeded by conflicts 
in the Courts even more direful and more fruitful of vindictive 
feeling. Southern soldiers would be sued for trampling down 
the grass in Pennsylvania, and Northern ones for doing the 
same in Georgia. The absurdity and injustice of these results 
repel the idea that the Courts of belligerent countries can give 
redress for damages sustained in war. Good policy and the 
common interests of all sections of a country which has been 
engaged in a civil war, require that the wounds it has made be 
healed as speedily as possible, and that the memory of it should 
pass away. 

For these reasons we think the plaintiff cannot recover, 
Nothing in any previous case before the Court conflicts with 
what is here said. In Bryan v. Walker, 64 N.C., 141, the 
plaintiff was a citizen and resident of North Carolina, and the 
defendants soldiers of the Confederate States, of which the 
State was a member. It was not the case of a capture by one 
belligerent from another. So in Franklin v. Vanney, 66 N. 
C., 145. In Wilson v. Franklin, 68 N. C., 259, the trespass 
complained of was committed after the authority of the United 
States had been fully restored and war had actually ceased. 


Per Coriaq. Judgment affirmed. 
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STATE o, LEANDER STAMEY. 


An indictment for selling or giving away spirituous liquors during a 
public election should set forth the name of the person to whom the 
liquor was sold or given, 


When in such indictment, the offence was charged to have beep com- 
mitted ‘‘on and during an election day,” the statute only making it 
an offence when done “during,” &c., ‘‘a public election,” it was held, 
that the variance was fatal. Held further, that the indictment should 
have negatived the selling upon ‘‘the prescription of a practising phys- 
ician and for medical purposes,” which is allowed by the act. 


(Blythe’s cass, 1 Dev. & Bat. 199; State v. Ritchie, 2 Dev. & Bat. 29; 
State v. Haitheock, 7 Tred. 52; Miller’s case, Ibid 275; and State vy. 
Eason, 70 N. G. Rep. 88, cited and approved.) 


Iypicrment for selling spirituous liquor on the day of election, 
tried before Cannon, J., at Spring Term, 1874, of the Supe- 
rior Court of ULay county. 

It was charged in the indictment that the defendant, “ on 
the 10th day of September, 1873, at and in the county of Clay, 
did give away and sell spirituous liquors to various persons, 
then and there being in the town of Haynesville, Clay county, 
on and during a public election day, within three miles of the 
election precinct of,” &c., and concluding “ against the form 
of the statue,” &c.” 

The jury returned a verdict of guilty, whereupon the de- 
fendant moved an arrest of judgment upon the ground that 
the indictment was insufficient. His Honor allowed the motion 
and arrested the judgment. The Solicitor appealed. 


Attorney General Hargrove, for the State. 
No counsel in this Court for defendant. 


Bynum, J. The indictment is fatally defective in several 
particulars : 

1. It does not set forth the name of any person to whom the 
liquor was given or sold. The offence charged is highly penal, 
and in order to defend himself the defendant must know not 
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only the offence charged, but the name of the person upon 
whom it was committed. A conviction upon this bill could 
not be pleaded in bar of another indictment for the same 
offence. An indictment charging the defendant with selling 
spirits to slaves is not good unless their names are given. 
Statew. Blythe, 1 D. & B. 199. So to charge a white man 
with playing cards with a slave without naming him. State 
v. Ritchie, 2 D. & B. 29. 

The purpose of setting forth the name of the person on 
whom the offence has been committed is to. identify the partic- 
ular fact or transaction on which the indictment is founded, 
so that the accused may have notice of the specfic charge and 
have the benefit of an acquittal or conviction if accused a 
second time. 

2. The bill charges the offence to have been committed “on 
and during an election day,” whereas the statute only makes it 
an offence when done “during,” &c., “a public election.” 
No accepted rule for construing statutes creating crimes could, 
according to the words or spirit of this act, make it an offence 
’ to sell or give away liquor on an election day if for any good 
cause no election was held. The Court mast see from the in- 
dictment itself the alleged crime. State v. Haithcock, 7 Ired. 
52; State v. Eason, 70 N. ©. Rep. 88. 

3. The bill does not negative the selling upon “ the pre- 
scription of a practising physician and for medical purposes,” 
which is expressly allowed by the act creating the offence. Bat. 
Rev., chap. 32, sec. 149. 

An indictment for trading with a slave in the day time by 
selling him spirituous liquors was held detective because it did 
not negative an order of the owner or manager, the statute 
creating the offence allowing such selling to a slave on such 
order. State v. Miller, 7 Ired. 275. 

His Honor therefore properly arrested the judgment. 

There is no error. 


Per Cunt. Judgment affirmed. 
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STATE *. WARREN DIXON and others. 


An appeal to this Court, without bond, must be perfected, as prescribed 
by the Act of 1869-70, chap, 196, during the term of the Court. If 
not'so perfected, it is a nullity and cannot vacate or suspand the 
judgment of the Court. 


(State v. Divine, 69 N. C. Rep. 890, cited and approved.) 


Inprorment for forcible trespass and assault, tried. at Spring 

Term, 1874, of Warzen Superior Court, before ,his Honor, 
Judge Watts. 
\ On the trial below the defendants were found guilty, and 
some fined, others imprisoned. The case sent vp states, “ From 
this judgment the said Warren Dixon,” and others—naming 
them—* pray and appeal to the Supreme Court, and it is 
allowed.” The said defendants take the oath of insolvents. 


* Busbee & Busbee, for the defendants. 
Attorney General Hargrove, for the State. 


Ropman, J. It is necessary only to refer to the case of the 
State v. Dizon, 69 N.C. Rep. 390, to show that this appeal 
should be dismiesed. Appeals in criminal action are not allowed 
unless the appellant gives bond with security to abide the 
judgment of the Appellate Court, (Rev. Code, chap. 4, sec. 
21,) except where an appeal is allowed without bond either by 
the section cited from the Revised Code, or by the act of 
1869-’70, chap. 196. By each of these statutes the appeal 
must be perfected during the term of the Conrt. If not so 
perfected it is a nullity and cannot vacate or suspend the judg- 
ment of the Court. 

If the pretended appeal in this case has had the practical 
effect of saspending the execution of the sentence of the Court 
without authority on record from the Judge, the sheriff has 
neglected his duty. We can scarcely suppose that the Judge 
has knowingly permitted his sentence to be trifled with in so 


palpable a way. 
Per Cori. Appeal dismissed. 
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L. D. WILKIE +. N. A, BRAY. 


In order to create a lien in favor of a person who builds a house upon 
the land of another, the circumstances must be such as to first create 
the relation of debtor and creditor; and then it is for the debt that he 
has a lien. 


Civ action to enforce a mechanics’ lien, commenced in a 
Justice’s Court against the present defendant and one Charles 
Bray, and from thence removed by recordari to the Superior 
Court of Craven county, where it was tried before Olarke, J., 
at Spring Term, 1874. 

The facts are fully stated in the opinion delivered by Justice 
READE. 


Below the plaintiff had judgment, from which defendant 
appealed. 


Hubbard, Green and Lehman, for appellant. 
Haughton, Seymour, Justice and Smith & Strong, contra, 


Reapz, J. In 1870 the defendant leased to his son, Charles 
Bray, a tract of land for the year 1871, And the plaintiff and 
said Charles Bray entered into a copartnership to raise a crop 
on said Jandin 1871. A part of the agreement on the part of 
the plaintift was that he would “ farnish materials and labor 
for the erection of a house for Charles Bray to live in on the 
farm.” The plaintiff did furnish the materials, &., and the 
house was built in October, 1870, before the lease commenced. 
And now the plaintiff claims a lien on the land for the mate- 
rials, &¢., under the act of 1868-’70, chap. 206, sec. 1, as fol- 
lows: 

“Every building built, rebuilt or improved, together with 
the necessary lots on which said building may be situated, and 
every. lot, farm or vessel, or any kind of property not herein 
enumerated, shal] be subject to a lien for the payment of all 
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debts contracted for work done on the same, or materials 
furnished.” 

The language of the statute is very comprehensive; and it 
is clear that if the house had been built under contract with 
the defendant, either express or implied, the lien would exist ; 
but under the principle that no man can make another his 
debtor without his consent, the lien does not exist without a 
contract. It is true the contract may be implied, as if the 
house be built with his knowledge, and for his advantage, and 
without objection. It appears that the defendant had knowl- 
edge of the building; but then it appears, also, that “ before 
it was commenced he notified the defendant that he was op- 
posed to the building being pnt on his land.” So it is put in 
the case for this Court, probably “defendant ” is put for plain- 
tiff, or else it must refer to Charles Bray, who was originally a 
co-defendant. Bunt, at any rate, it negatives the idea that it 
was with the defendant’s consent. It appears also that the 
defendant, when he heard that his son Charles and the plain- 
tiff were going to farm together, cautioned the plaintiff not to 
credit Charles; and notified him that he would not pay any of 
his bills. It would seem, therefore, that there was no contract, 
express or implied, on the part of the defendant. 

But here the plaintiff built a house on the defendant’s land, 
and is the defendant to have the use and benetit of it and pay 
nothing for it? If the plaintiff built the house oficiously, the 
folly is his own, and there is no hardship. And besides, it 
does not appear that the house has ever been of any use or 
benefit to the defendant. For anght that appears it may have 
been an injury. It must have been an inferior house, built at 
the cost of $78. And its location, and the space occupied by 
it, and the roads leading to and from it, and the timber con- 
sumed in the building, and the fire-wood used, may have been 
a decided injury. At any rate, the defendant did not want it 
built, and protested against it. And it seems to have been 
built under the terms of copartnership between the plaintiff 
and Charles for the temporary purpose of enabling Charles to 
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reside upon the farm during the lease. So that the plaintiff 
and Charles built the house, not for the defendant, but for them- 
selves. 

It is not true that in every case where one man builds upon 
the land of another and improves it, he has a lien upon the 
land under the statute; supra: but in order to create the lien 
the circumstances must be such as to first create the relation 
of debtor and creditor; and then it is for the debt that he has 
the lien. 

There is error. 


Per Curtam. Venire de novo. 








STATE o. ADDISON McADDEN and another. 


Where the defendants, two white men, go to the house of the prosecu- 
tor, a colored man, and one of them claims a cow, (asserting his pur- 
pose to carry the cow away,) then in possession of and claimed by the 
prosecutor who protests against the defendant's taking the cow; and 
while the latter has gone to a neighbor’s to procure evidence to prove 
his title, the defendants drive the cow off; they are guilty of a forci- 
ble trespass. 

(State v, Fisher, 1 Dev. 504, cited and approved.) 


Inpicrment, forcible trespass, tried before Watts, J., at 
Spring Term, 1874, of Granvitxe Superior Court. 

On the trial below the jury found substantially the follow- 
ing facts : 

The prosecutor had in his possession and claimed a certain 
cow, when the defendants came to his house and McAdden 
claimed the cow to be his prooerty, asserting his purpose to 
take possession. Prosecutor insisted that the cow was his, say- 
ing that he had obtained ‘her of one West, and could prove by 
West that the cow was his property, and if the defendants 
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would wait awhile he would go over to West’s, who lived near 
by, aud bring him over to where the parties were, and prove 
that the cow was his. At this time the cow was in a field be- 
longing to one Wilkerson, who had permitted the prosecutor 
to place her there. While the prosecutor was gone after 
West the defendants drove the cow out of Wilkerson’s field, 
and when the prosecutor returned they had driven her into 
the road a few yards outside of the field. Prosecutor pursued 
defendants and overtook them about 100 or 150 yards beyond 
the draw bars through which they had driven the cow. The 
defendants did not have the cow tied or confined in any way ; 
they were simply driving her before them. When the prose- 
cutor got in sight he called to defendants and asked them to 
desist from driving his cow away, and when he got up to them 
he again demanded that they should desist from driving off 
his cow. Defendants refused and drove the cow away. 


His Honor, upon the foregoing facts, being of opinion that 
the defendants were not guilty, gave judgment accordingly, 
from which judgment Solicitor Cox appealed for the State. 


Attorney General Hargrove, for the State. 
No counsel in this Court for defendants. 


Reapz, J. There were two of the defendants, and so far 
as appears, the prosecutor was alone. The force was therefore 
overpowering, supposing there was nothing to render it so but 
numbers; but it is stated that the prosecutor was a colored 
man, and as it is not stated that the defendants are colored, we 
assume that they are white, and we know that the feeling of 
subjection of the colored to the white race was calculated to 
add to the force of numbers. And the fact that the prosecutor 
did not offer resistance, although he strenuously insisted upon 
his right to the cow, and followed the defendants, forbidding 
them to take the cow, shows that he was put in fear. 

It is not stated why his Honor held the defendants not 
guilty ; and it may be that he was influenced by the fact that 
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the defendants got the actual possession of the cow while the 
prosecutor had stepped off to get a witness to prove his. title. 
But that makes no difference, because the prosecutor returned 
and in their presence forbid them to drive off the cow. So that 
they did take the cow out of the possession of the proseeutor, 
in his presence with a strong hand. 

There is error. This will be certified to the end that the 
Court below may pronounce the judgment of the law as upon 
a verdict of gn'lty. State v. Hisher and Simpson, 1 Dev.. Rep. 
504. 


Per Curt. Judgment accordingly.. 








RICHARD P. SPIERS »,. HALSTEAD, HAINES & CO.. 


An affidavit, in which it is stated that the defendant is “‘ non-resident 
of this State,” but it does not state that: he ‘‘ has property within the 
same,” is-not sufficient to justify a service by publication. . 


Civi.. action for the recovery of a certain debt by. attaeh- 
ment, tried at the Spring Term, 1874;. of Hatiax Superior 
Court, before his Honor Judge Watts. 

The only question raised:in.the case was-as-to the sufficiency: 
of the affidavit, and the facts relating to which are set out fully 
in the opinion of.the Court. 

His Honor, on the trial below, held the affidavit insufficient, 
and gave judgment accordingly.. From.this judgment plain-- 
tiff appealed. . 


W. Clark, for appellant. 
Moore & Gatling, Batchelor & Son, contra: 


Reapg, J. Service of process upon the defendant so as to: 
 gnake him a party and enable him to defend, is necessary to- 
‘ 14 
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the validity of every subsequent step in the action. Such ser- 
vice may be by taking the body, or by personal summons, or 
by publication, as may be prescribed by law in any given case. 
In this case the service was by publication. And the only 
question is, whether the service is sufficient ? 

Personal service being the ordinary mode of making the 
defendant a party, it seems to be contemplated by our statute 
that that shall be the only mode, unless a foundation is laid 
for some other by afidavit. And so service by publication is 
prescribed where it “ appears by affidavit,” that the defendant 
“is not a resident of this State, bunt has property therein, and 
the Court has jurisdiction of the subject of the action.” C. C. 
P., sec. 83. In this case the affidavit states that the defendant 
is “ not a residert of this State,” but it does not state that he 
“has property withiu the same.” It does appear subsequently 
by the return of the sheriff that the defendant did have prop- 
erty in this State ; and the plaintiff insists that this is sufficient. 
If so, it would be sufficient if it should appear by the return of 
the sheriff, or in some other way, that the defendant is not a 
resident of this State. And so an affidavit might be dispensed 
' with altogether. But the statute prescribes that whatever is 
necessary to dispense with personal service of the summons 
shall appear by afidavit and not otherwise. 

We are of the opinion that the affidavit is insufficient, and 
ithat there is no error in the order appealed from. 


Pzr Curiam. Judgment affirmed. 
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BRYANT LEGGETT o JAMES GLOVER and R. A. ROZIER, 
Executor, &. 


Notwithstanding the restrictions contained im sec. 343, O, C. P., im re- 
lation to a person’s testifying as to any matter between himself and a 
deceased person, when his executor or administrator is a party, he 
may, as heretofore, be permitted to testify under the book-debt law. 


Crviz action to recover a book account, commenced ina 
Justice’s Court and carried by appeal to the Superior Court of 
Roseson county, and tried before Clarke, J., at the Special 
(January) Term, 1874. 

On the trial below the plaintiff offered himself as a witness 
to prove the sale and delivery of the goods, the subject of the 
action, to the defendant Rozier’s testator, contending that he 
was authorized to do so under the book-debt law. Defendants 
objected. His Honor overruled the objection and the plaintiff 
proved his account and had a verdict of $50 against Rozier, 
the execntor. 

The case states that the counsel for the defendant, Glover, 
moved to tax the costs against the plaintiff. Motion refused. 
Defendant, Rozier, moved the same, and prayed that the judg 
ment should be entered against him guando. This too refused. 
Defendants appealed. 


NV. A. McLean, for appellant. 
Leitch, contra. 


Reape, J. The case is so carelessly made up that we may 
mistake the point which the parties supposed they were pre 
senting. 

Under the old book-debt statute a party could prove his 
account by his own oath up to $60. Rev. Code, chap. 15, sec. 
{; Bat. Rev., chap. 17, sec. 348; ©. O. P., sec. 348a. 

Under ©. O. P., sec. 348, a party may be a witness in his 
own behalf generally; but there is a restriction that he shall 
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not testify as to any matter between him and a person deceased, 
where his administrator or execntor ia a party. And now the 
question is, whether that restriction prevents him from proving 
his debt under the book-debt law as he could have done before. 

We are of the opinion that it was no part of the purpose of 
the late statue, C. OC. P:, sec. 343, to narrow the competency of 
parties to be witnesses, but to widen the same; and that it 
must be read with the old statute, as if they all together pro- 
vided that a party should be competent as a'witness generally ; 
- but he should not be permitted to testify of transactions with 
& person since deceased, whose representative was a party, ex- 
cept as heretofore he was permitted to testify under the book- 
debt law. The effeet of which is that the book-debt law stands 
unaltered. 

The defendant pleaded “ no assetts,” and yet there was judg- 
menf against hun. There was some irregularity in entering 


judgment, so that we cannot affirm it here. 

The cause will.be remanded to be proceeded in as the law 
directs, and this opinion will be certified. Defendant will pay 
cost. 


Pzr Coram. Judgment accordingly. 


Serriz, J. Dissenting, Tdissent from the: opinion of. the 
majority of the Court. 








LUKE MASON o. JAMES OSGOOD. 


Administrators and all other parties to the record, prosecuting or de- 
fending, are permitted under the act of 1873-'74, chap. 60, sec. 1, to 
appeal to the Supreme Court, without giving security therefor. 


_ Perrmios for a certiorari to be directed to the Judge and 
Clerk of the Superior Court of. Craven. county, to remove a 
judgment and certain proceedings in the ease to this Court.. 
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It is stated in the petition that the plaintiff obtained a judg- 
ment against the petitioner, the defendant, as administrator, 
from which he desired to appeal, but was unable to give secu- 
rity, and for that reason his Honor refused to grant it. 

‘ His Honor, Judge Crarxg, in certifying the proceedings, 
states as his reason therefor that the Court had decided that an 
administrator cannot appeal in: forma pauperis. 


Hubbard and Lehman, for petitioner. 
Smith & Strong and Haughton, contra. 


Bynum, J. This is an application for-a certiorart upon the 
ground that his Honor refused to allow the defendant to appeal 
from his judgment to the Supreme Court without giving an 
appeal bond and security, he having filed the certificate and 
affidavit required by law. The motion is founded upon chap. 
60, sec. 1, Acts of 1873-4, the material fact of which is as 
follows: ‘That when any party to a civil action tried and 
determined in the Superior Court shall at the time of trial desire 
an appeal from the judgment rendered in said action to the Su- 
preme Court, and shall be unable, by reason of his.poverty, to 
give the security required by law for said appeal, it shall be 
the duty of the Judge of said Superior Court, to make an 
order allowing the party to appeal from said judgment to the 
Supreme Court, as in other cases of appeal now allowed by law 
without giving security therefor.” 

The language of the statute, “when any party toa civil action,” 
&c., is so comprehensive that we must suppose it was not called 
to the attention of his Honor, else he would have held, as we 
now deeide, that administrators and all other parties to the 
record, prosecuting or defending, are embraced by its terms 
and its spirit also. it was, therefore, error to refuse to allow 


the appeal. 
The Olerk of this Court will issue the process as prayed for. 


Pere OvgiaM. Judgment, certiorar: granted. 
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W. A. MARTIN », MORRIS MEREDITH. 


The lien acquired by the levy of a Justice’s execution on the 27th Feb..,. 
1868, is lost by the plaintiff's taking out a new execution on the same 
judgment, on the ist day of August following; and a sale under the 
latter must be made subject to the defendant’s right to a homestead. 


(McKethan v. Terry, 64 N. C. Rep, 25, cited and approved.) 


Crvm action for the recovery of certain land, tried at the 
December (Special) Term, 1£73, of Guitrorp Superior Court, 
before his Honor, Judge Henry. 

Upon the trial below, under agreement of counsel, his Honor 
found the facts established by the evidence, which, so far as 
they are materia} to the decision of this Court, are substantially 
as follows: — 

In 1868, one Johnston, a constable, obtained two judgments 
before a Justice against the defendant, Meredith. On the 27th 
February, 1863, the constable sued out executions, and on the 
same day levied them on the defendant’s land, the same which 
is the subject of this controversy. 

These executions were not returned to the ensuing term of 
the County Court, nor were they ever returned to that Oourt ; 
but on the Ist day of August, 1868, new executions were issued 
on the same judgments and on the same day levied upon the 
game land. The last exeeutions were returned to Fall Term, 
1868, of the Superior Court. The case states that they were 
put on the “scratch” doeket, but not on the trial docket until 
Spring Term, 1869, from which term a notice was issued and 
served on defendant of a motion to be made at Fall Term, 1869, 
for an order to sell the land levied on. The defendant not 
appearing, the judgment was eonfirmed and an order of sale 
granted, all of which was entered on the Judgment Docket. 
A ven. exp. issued and. the land was sold on the 7th March, 
1870, when the plaintiff bought it and received the sheriff’s 
deed, and this without any assignment of homestead to de- 
fendant. 
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The defendant, among other things, insisted that the pur- 
chase by the plaintiff at the sheriff’s sale, was inoperative to 
divest his title and vest it in the plaintiff; that the issue of new 
executions on the 1st August was a waiver of the levies there- 
tofore made; and that his right to a homestead had attached 
before the judgments and executions of the Superior Court had 
become a lien on the land sued for. 

His Honor being of opinion that the returns to the Superior 
Court were authorized by law, and that the orders of sale therein 
were upon causes properly constituted in that Court, and that 
the sheriff’s sale and deed passed the whole title, without any 
lien as to a homestead, gave judgment in favor of plaintiff; 
from which judgment defendant appealed. 


LI. M. Scott, Dillard & Gilmer, for appellant. 
Gorrell, Scales & Scales, contra. 


Reape, J. By the levies of the executions orf 27th February, 
1868, the plaintiff in those executions acquired a specific lien 
upon the lands Jevied on, the same as those in dispute, which 
barred the defendant’s right to a homestead under the Consti- 
tution, which did not go into effect until Ist July, 1868. 
McKethan v. Terry, 64 N. ©. Rep., 25. 

But those levies were abandoned and lost their foree by 
suing out new executions Ist August, 1868, under which new 
levies were made and subsequently the sale to plaintiff, on 7th 
March, 1870. These levies and sale were subsequent to the 
homestead law. So that at the time the homestead law went 
into operation the plaintiff in the executions, having abandoned 
his levies, had only a judgment, which was not such a lien as 
to have the defendant’s homestead. 

If the defendant’s homestead had been laid off as it ought to 
have been, and there had been an excess of land, such excess 
would have been liable to sale. And so now if, after laying off 
the homestead, there be an excess, the plaintiff will be entitled 
to the excess. And if there be no excess it may be that the 
plaintiff will have his remedy against the plaintiff in the exe- 
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cntion under which the land was sold, under Statute Rev. C., 
chap. 45, sec. 27, which gives a remedy to purchaser at execn- 
tion sale, where the title to the property turns out to be defec- 
tive. But this is not now befor: us. 

There iserror. This will be certified and the cause remanded 
that the parties may proceed as they may be advised. 


Perr Curiam. Judgment accordingly. 








CHAS. H. WILLIAMS vo. GREEN WILLIAMS. 


This Court, upon a petition to rehear, will modify a judgment entered 
up at a previous term, when it appears that on account of the care- 
less manner the case was made up, but one of the two defences relied 
on by the defendant was considered, and that on account thereof sub- 
stantial justice was not administered. 


‘Petition to rehear a decision of this Court in the same case, 
made at the last term, praying that the judgment then render- 
ed be altered, &c. 

The ground upon which the petition is filed, are fully stated 
in the opinion of Justice Reapg. 


Jones & Jones, tor petitioner. 
Batchelor & Son, contra. 


Reapg, J. This action originally commenced before a Jus- 
tice. Pleas stat. lim. and counter claim. The Justice gave 
judgment for plaintiff, and the defendant appealed to the Su- 
perior Court, where the same pleas were relied on. But his 
Honor intimated that plaiutiff’s claim was barred by the statute 
of limitations, and the plaintift differing, judgment was given 
for the defendant, and the plaintiff appealed to this Court. The 
case was carelessly made up for this Court, and stated that the 
statute of limitations was the only question. This Court over- 
ruled his Honor upon that question, and there appearing to be 
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no other, gave judgment here for the plaintiff. The effect of 
giving judgment here for the plaintiff was to cut the defendant 
out of his defence of counter claim, &c. 

And so a petition was filed at this term to rehear the decis- 
ion at last term, with the view cf reversing so much of it as 
gave judgment here for plaintiff, and of having the cause re- 
manded to be proceeded with in the Court below, so as to 
allow the defendant to have his defences passed upon. The 
facts stated above appear from the petition to rehear, support- 
ed by the written statement of his Honor who tried the cause 
below. 

And now upon rehearing the case, we affirm so much of the 
decision at last term as declares that the statute of limitations 
does not bar the plaintiff, and we reverse so much as gives 
judgment here for plaintiff; and we remand the cause to be 
proceeded with according to the course and practice of the 
Court. 

Upon the judgment at last term in this Court an execution 
issued and the money was collected and returned into office. 
And upon the filing of the petition to rehear, we directed that 
the money be retained in office to await the further order of 
this Court. We now order that the money, except so much as 
was necessary to pay the cost of that suit, be returned to the 
defendant in the execution. And that the Olerk notify the 
defendant of this order and return to him the money. 

The cause will be remanded and this opinion certified. 


Per Ovrtam. Judgment accordingly. 
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JAMES DUVALL o. H. H. ROLLINS. 


Whenever the record from the Court below, whether upon a ‘‘ case 
agreed,” or a ‘‘case stated,” presents clearly and fully the merits of 


the whole case, this Court will render such judgment thereon as . 


the Court below ought tohave done, 


An adverse possession, to have the effect of leaving in the true owner 
the right of action oniy, must be hostile to him, and under a claim 
and with the exercise of the rights and privileges of permanent 
ownership. 

The personal property exemption is confirmed by the Constitution, and 
is inviolable; it cannot be reached by execution nor forfeited by any 
attempt to make a fraudulent conveyance. 


(Crummen v. Bennett, 68 N. C. Rep. 494, cited and approved.) 


Perrtion to rehear the decision in the same case, made at 
the January Term, 1873, of this Court, and reported in 68 
N. ©. Rep., 220. 

The grounds upon which the rehearing is asked, and the facts 
pertinent thereto, are stated in the opinion of Justice Bynum, 
and the former report of the case above alluded to. 


Folk and McCorkle & Bailey, for petitioner. 
W. P. Caldwell and Smith & Strong contra. 


Bynum, J. This case was decided at the January Term, 
1873, and is reported in 68 N. C. Rep., 220. It is before the 
Court again for a re-hearing, upon a petition filed for that pur- 


It is alleged by the plaintiff that in the former decision the 
Court assumed that the record presented a “ case agreed,” when 
in fact it was a “ case stated,” under the Code, sec. 301. With- 
out deciding whether it is a case agreed or a case stated, and 
without attempting to draw a line of distinction between the 
two, it is sufficient to say that, whether it be the one or the 
other, whenever the record presents clearly and fully the merits 
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of the whole case, it is the duty of this Court to render such 
judgment thcreon as the Court below onght to have done. 

The counsel for the defendant evidently felt the force of this 
view, for without pointing cut any material errorsof the Court 
upon the construction of the record, he assumed that it was 
correct in substance and presented the final merits of the case ; 
therefore he delivered an able and learned argament to show 
that the Court erred in its former decision. 

After a careful review of the grounds of the former decision, 
aided by the light of another argument, the Court is unable to 
see any error in that judgment. 

The facts of the case are briefly these : 

The plaintiff, Duvall, on the 5th October, 1870, sold and 
transferred the property in dispute to one Aker, his son-in-law, 
in consideration of his undertaking to support the plaintiff and 
his wife, who were old. On the 25th of October, 1870, exécu- 
tions came against the plaintiff, who then had his personal 
property. exemption laid off and assigned to him, embracing 
this same property, from which we are to infer that he still 
retained the possession, notwithstanding the previous sale of 
the 5th of October; and there is no evidence that he ever 
parted with the possession until the seizure by the officer. On 
the 24th of December, 1870, the defendant attached it for 
debts of the plaintiff and took ‘possession thereof,,and on the 
trial of the actions, the same day, Aker appeared and claimed 
the property as belonging to him, the cr being present 

and not objecting thereto. 

_ Afterwards, and before the sale by the officer, Aker, “ being 
unwilling to become engaged in litigation, recanted the con- 
tract so made with his father-in-law.” Afterwards the defend- 
ant sold the property under the judgments so obtained, the 
plaintiff being present and forbidding and claiming the prop- 
erty as his personal exemption. 

1. The defendant says that the plaintiff cannot maintain the 
action, because by his sale he passed the title co Aker, who was 
the legal owner of the property at the time of its seizure by 
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the officer, and that being thus in the adverse possession of the 
officer at the time of the attempted rescission or resale to the 
plaintiff, such resale was void by the policy of the law, as an 
attempt to sell a right of action merely. 

It is-evident that this defence is technical only, for it pro- 
ceeds upon the ground that the defendant seized the goods of 
the wrong man. It admits that he has no title, but that Aker 
has ; and he seeks to escape this action by showing that he has 
wronged another man. Now it is difficult to see any good 
reason why Aker, if the title was in him, might not rescind 
the contract with the assent of Duvall, when the effect would 
be to improve the condition of the defendant, by putting back 
the property in the plaintiff, his debtor, against whom the pro- 
cess was directed, and under whom only he can pretend to 
justify the seizare. 

But was the possession ot the officer adverse to Aker, in the 
legal sense, so that he had left in him a right of action only ? 
An adverse possession to have that effect, must be hostile to 
the true owner, under a claim, and with the exercise of the 
rights and privileges of permanent ownership, But the claim 
of the officer was not hostile to Aker but to the plaintiff, neith- 
er was it permanent or as owner. He claimed to hold it in 
“ eustodia legis” only, until farther directions.’ This then was 
not such an adverse holding as prevented a sale by Aker, much 
less prevented a res“ission which put the title in the debtor, the 
very place where the defendant should desire it to be where 
all his legal proceedings assumed it to be. 

The defendant next says, that the plaintiff having at the 
trial before the magistrate, not denied the claim of title then 
made by Aker, will not now be allowed to set up title in him- 
self. 

Such is not the doetrine of estoppels in pads, the true prin- 
ciple of which is this: “ The admission must be intended to 
influence the conduct of the mav with whom the party is deal- 
ing, and actually leading him into a line of conduct which must 
be prejudicial to his interests, unless the party estopped is cut 











JUNE TERM, 1874. 





Duval. v. ROLLINS. 





off from the power of retraction.” Dagellv. Odell, 3 Hill, 219; 
2 Smith L. cases, 243. : 

The definition itself precludes all idea of an estoppel here, 
for so far from the admission of the plaintiff, that the title was 
in Aker, having any influence to the prejudice of the defend- 
ant by changing his line of conduct, he disbelieved it and 
acted in the opposite direction by attempting to hold the prop- 
erty and fix him with the ownership. 

The plaintitf being thus left free-to assert his title, the case 
falls fully within the principle of Orwmmen v.. Bennett, 68 N. 
O., 494. 

The personal property exemption cannot be reached by exe- 
cution at all, for as to that, under the Constitution, there can 
be no creditor and:no forfeiture by an attempt to make a frand- 
ulent conveyance. 

Our laws have long been so framed as to make fraudulent 
conveyances void as to creditors, and our habits of thinking 
ron in the same direction, so that it is difficult tu realize that 


another and a new right has been interposed between the 
creditor and debtor, which secures certain of his property, even 
from his own frauds upon creditors. 

It is confirmed by the Constitution and is inviolable. 

There is no erron 


Per Curiam. Judgment affirmed. 
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WILLIAMSON PAGE o. N. C. RAILROAD COMPANY. 


Where the hogs of the plaintiff were attracted tothe warehouse of the 
defendant by the drippings of molasses from defendant’s cars, and 
were killed by the trains suddenly starting or approaching without 
the usual alarm, it was such negligence as entitled the plaintiff to 


damages. 


Crviz action to recover the value of certain stock, tried at 
the January (Special) Term, 1874, of Waxes Superior Court, 
before his Honor, Judge Tourgee. 

Certain hogs and other of his stock, the plaintiff alleged, 
had been killed on tke railroad of the defendant by the cars 
and engines. 

It was in evidence that the hogs were killed at various times 
at the defendant’s warehouse, to which they had been attracted 
by the drippings of molasses on the track from the cars. Some 
were killed by the trains rushing up to and beyond the station 
at a very rapid rate; others, being under the cars, by the en- 
gine suddenly starting without blowing the whistle or giving 
any alarm. 

An ox was killed by an extra freight train before sundown, 
in acut and on acurve. The animal could not have been seen 
much more than 200 yards; that the train could not have 
stopped under 300 yarda, but that its rate of speed could easily 
have been so checked as to prevent injury to the ox within the 
200 yards. , 

A cow was killed by an extra passenger train running at an 
unusually high rate of speed, and that the traiu could have 
been stopped. No alarm was given nor was the speed of the 
engine lessened. 

The following charge was submitted by his Honor: 

1. If the jury believe the hogs were killed at the station by 
an in-coming train, it was negligence. 

2. If the jury believe the hogs were so killed by an out- 
going train which left without whistling, it. was negligence. 

8. If the jury find that the ox was killed by the defendant’s 











* JUNE TERM, 1874. 





Pac v, N. C, Rattroap Company. 





freight train which, running on schedule time, could have been 
slackened so as not to overtake the animal in a distance of from 
100 to 200 yards, and at that place it might have been sighted 
at a distance of from 200 to 300 yards, it was negligence. 

4. If the cow was killed in a ent on a crooked part of the 
road by a fast running extra passenger train, which might 
have been stopped in 100 yards and could have run 200 yards 
before reaching the animal, it was negligence. 

The jury returned a verdict for the plaintiff. Motion by de- 
fendant fay a new trial ; motion refused. Judgment in accord- 
ance with the verdict and appeal by defendant. 


Smith & Strong and Battle & Son, for appellant, 
Fowle and Busbee & Bushee, contra. 


Bynum, J. The counsel for the defendant very properly ad- 
mitted the liability of the company for the cattle killed in the 
manner set forth in the case stated. He, however, excepts to 
the charge of his Honor in reference to the hogs. The charge 
is to be construed not abstractly, but in reference to the evi- 
dence, about which there is no dispute. That evidence is that 
the hogs were killed at the warehouse of the defendant at Mor- 
risville station, being attracted upon the road track by molasses 
which had dripped upon the track from the defendant’s cars, 
and while there were killed at various times, some by the train 
rushing up to and beyond the station at a very rapid rate, and 
others, being under the cars, by the engine suddenly starting 
without blowing the whistle or giving any alarm, This un- 
questionably was negligence in the company and would have 
justitied the Court in instructing the jury that if they believed 
the evidence they should find for the plaintiff. The Court did 
charge that these several acts constituted negligence. In that 
there is no error. 


Prr Curiam. Judgment affirmed. 
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MARTHA E. DORTCH and others ». WM. T. DORTCH, Adm’r., and 
others. 


An administrator is not required to insure the estate of his intestate; 
but he is required to be honest, faithful and diligent. 

If an administrator retains the funds of his intestate to meet the exi- 
gencies of his office, or to discharge the debts against the estate, 
when established, or because there are none within the jurisdiction 
of the Court authorized to receive it, he is not only permitted but 
encouraged to invest such funds in interest bearing securities. 


Crvit action for the purpose of settling an estate, heard upon 
exceptions to the report of a commissioner, at Fall Term, 1873, 
of Witson Superior Court, before Clarke, J. 

This action commenced by a bill in equity, filed at Fall 
Term, 1859, It was regularly continued from term to term, 
without action, until the Spring Term, 1872, of the present 
Superior Court, when it was referred to a commissioner to 
state an account, who reported to Spring Term, 1873. At this 
term plaintiffs filed exceptions to the report, which were heard 
at the ensuing term. 

His Honor sustained a part ef the exceptions, giving judg- 
ment accordingly. From this judgment defendants appealed. 

The point raised by the exceptions and the grounds sustain- 
ing it are fully set out in the opinion of the Court.. 


Moore & Gatling, Smith & Strong, and Haywood, for ap- 


pellants. 
Faircloth & Grainger, contra. 


Serriz, J. The material facts are, that in 1854 the defend- 
ants became the administrator of L. J. Dortch, who died in that 
year in Edgecombe county, leaving a widow and three children, 
who are the plaintiffs in this action. That the plaintiffs re- 
moved to and became residents of the State of Mississippi. 
Some time before the filing of this petition, which was at Fall 
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Term, 1859, and that the three children, all infants, had no 
guardian in this State. That the estate of the intestate, L. J. 
Dortch, was much involved in litigation, requiring numerous 
suits and much delay in its settlement; that the defendant having 
money in his hands belonging to the estate, with suits pending 
against him, which he might be called upon to answer, and 
further, having no one in the State to whom he could pay the 
money, invested it by loan to one George W. Oollier, on what 
is admitted to have been good personal security, but what after- 
wards became worthless by the results of the war. That the 
defendant in 1867, in order to secure this fund, took the note 
of the said Collier for the same, and eecured the note by mort- 
gage on land, which is alleged to be amply sufficient to pay 
the debt ; that in consequence of protracted litigation the Ool- 
lier land has not yet been sold. 

At Spring Term, 1872, an order was made appointing a 
commissioner to state the account of the administration by the 
defendant. 

A report was made, and exceptions filed, and the controversy 
is now narrowed down to a single point which arises upon that 
portion of the report, which is as follows : 

‘Tt further appearing that George W. Collier was indebted 
to the estate, (meaning that he had borrowed money belonging 
to the estate of the intestate, from the defendant,) and that he 
became insolvent by the results of the war, and that the ad- 
ministrator took his note on the first day of February, 1867, 
secured by mortgage on real estate, which is amply sufficient 
to secure the payment of said note, the collection of which has 
been delayed by much litigation, I report that the sums due 
the plaintiff should be paid out of said note when collected, the 
amount of said note being more than sufficient to pay the sums 
reported.” 

The plaintiff excepted to the report of the commissioner, 
finding that they should be paid out of the proceeds of the 
Collier note and mortgage, insisting that they were entitled to 
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an immediate judgment; and his Honor sustained the excep- 
tion from which ruling the defendant appealed, 

The question at once presents itself: Did the defendant act 
in good faith, and with due diligence in his transactions with 
Collier ? 

The authorities cited by Mr. Haywood, in his well considered 
brief, establish beyond question : 

1. That when an executor or administrator has money of the 
estate in his hands, and there are no reasons why he should re- 
tain it, and he has an opportunity of paying it over to the 
fegatees or next of kin, he should do so, and will not be heard 
te say that be shad loaned it out, for the sake of interest. 

2. If there are reasons why he should retain it, in order to 
meet the exigencies of his office, or as in our case, tu pay debts, 
if established, or because there was no one here authorized to 
receive it, he is not only permitted but encouraged to invest it 
in interest-bearing securities, for the benefit of the fund. 

8. An administrator is not required to insure the estate of 
his intestate, but he is required to be honest, faithful and dili- 
gent. 

Let us apply these principles to the case before us. 

The defendant, in the early part of his administration, had 
two reasons for retaining the fund, either of which was suf- 
ficient, and having once invested it, the result is likely to prove 
that he has been much more fortunate in his investment, and 
management of the fund than nine-tenths of those who have 
had the management of trust fands during and since the war. 
No one will say that he ought to have collected depreciated 
currency during the war; and those who have witnessed the 
general wreck of fortunes since the war will hardly believe 
‘that one who is about to save all that was entrusted to him, is 
not both faithfnl and diligent. 

What we have said disposes nct only of the main question, 
‘but also of the exception as to the forty dollars expended on 
-aceount of the Collier mortgage. 

This opinion will be certified to the end that the Superior 
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Court may inquire into the condition of the mortgage, and 
have it assigned for the benefit of the plaintiffs, or require the 
defendant to close it, for the benefit of the plaintiffs, as may 
seem best to meet the ends of justice. 


Per Curiam. Judgment accordingly. 








W. & NORMENT, Adm’r., &c. o. JOHN PARKS, 


A deed which conveys to one certain property naming the same seriatim, 
and which also conveys ‘‘ all my other estate and interest,” does not 
include a mule which the grantor had theretofore given to her grand- 
son. And as the gift to the grandson was without consideration, the 
mule was subject to the debts against the grantor. 


Crvi action against the defendant as executor de son tort, 
for the recovery of a mule, tried before Logan, J., at Spring 
Term, 1874, of Meckiensure Superior Court. 

The following is substantially the case agreed : 

One Mary Howie was indebted by note to the intestate of 
the plaintiff; that she died in the county of Oabarras, and that 
no administration had been granted on her estate: 

In the spring of 1866 Mary Howie had a considerable estate, 
consisting of her dower in 200 acres of land, with a well furn- 
ished dwelling house. Another tract of 160 acres, for a part 
payment of which the note sued on was given. She also had 
two mules, four horses, some cows and farming utensils, house- 
hold and kitchen.furniture worth $2,000 or over. 

John Parks, the defendant, married a daughter of Mary 
Howie, and after‘her death took possession of the property. 
One Mansen Howie, col., testified that as a renter he worked 
on the farm of Mary Howie in the year 1866, and that gt that 
time she had the above property and the two farms; that she 
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rented the land, furnishing her tenants stock, farming utensils, 
&c., and that they paid her two-thirds of what was made. For 
1866 she received something over three bales of cotton, 300 
bushels of corn and other products, with $670. That John 
Parks came to Mrs. Howie’s to-live in the beginning of the 
year 1867, the witness working for him that year ; and that he 
took possession of the herses and mules which he sold, all with 
the exception of one mule, worth about $150. Those sold were 
worth $450. He, the defendant Parks, also sold the cotton 
and used the grain made in the lifetime of Mrs. Howie, and 
that at her death he sold the mule she had kept in possession. 
Witness had heard her say that this mule was her grandson’s. 
The defendant introduced as evidence a deed by Mary Howie 
to him, dated June, 1866, reciting a consideration of $1,881, 
and conveying all her estate in two tracts of land, and certain 
personal property in which are enumerated two horses. He, 
the defendant as a witness, then stated that the deed was given 
to him for the consideration set forth therein, and that it con- 
sisted of $367, money advanced, and the balance of $1,500 was 
due his wife on settlement. That Mrs. Howie had acquired no 
property after the deed was made. The defendant had mar- 
ried her daughter in April, 1866, and the deed was executed 
in the June following. His wife had lived with her mother 
up to the time of the marriage, and that her mother was in- - 
debted to her for the hire of slaves during the years 1863 and 
1864, and other property. Defendant further stated, that at 
the time he took the deed from his mother-in-law, he knew 
that the debt sued on was unpaid and was part of the purchase 
money for one of the tracts of land conveyed.to him. That at 
the death of Mrs. Howie, there wasa mule left upon the 
premises, which she had given to her grandson ;. that he had 
never taken possession of it, but after the death of the old lady, 
he sold it forthe grandson. He further stated that he had 
paid: about $80 burial expenses out of his own funds. 

His Honor charged the jury that an ewecutor de son tort 
was ene who being neither exeeutor nor administrator of a 
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deceased person, intermeddles with, or converts to his own use 
property of the deceased; and that it was for the jury to say 
whether the defendant in this case had intermeddled with or 
converted to his own use any of the property of Mary Howie, 
and if se, how much. If he had done so the plaintiff would be 
entitled to a verdict for the amount so found. If the defendant 
had net so intermeddled, then he would be entitled to their 
verdict. 

The defendant’s counsel asked the Court to instruet the jury 
that the deed from Mary Howie conveyed all the property she 
had to defendant. This his Honor refused, but told the jury 
that they had all the facts before them, and to take the case 
and make up their verdict. 

The jary found for the plaintiff, assessing his damage at $150. 
Motion for a new trial refused. Judgment and appeal by de- 
fendant. 


Wilson <& Son, for appellant. 
McCorkle & Bailey, contra. 


Serrrz, J. We think the defendant may esteem himself 
fortunate that the demand of the plaintiff is so modest, and that 
he has contented himself with the recovery of the value of the 
mule, given by Mrs. Howie to her grandson, without conside- 
ration, and has not seen fit to attack the deed of Mrs. Howie 
to the defendant for fraud. There is nothing to support the 
idea that the mule passed to the defendant under the deed of 
Mrs. Howie, for the property professed to be conveyed, is 
named seriatim, for instance, “two horses,” &c. 

Why then does not the maxim, expressio unius est exclusio 
alterius,” apply? The defendant replies, because after enu- 
merating specifically certain property, there is a clause in the 
deed which conveys “all my other estate and interest,” to 
himself and wife, &c. But this is clearly an after thought, for 
the defendant himself upon the trial testified that Mrs. Howie 
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had no estate or interest in the mule m question, for the reason 
that she had parted with it by gift to her grandson. 

And while it may be conceded. that the gift to the grandson 
was good, as between the parties it certainly eannot stand a 
moment before the claims of creditors. 

Let it be certified that there is. no error. 


Per Ovrmm. Judgment affirmed. 








A. C., COWLES, Adm’r., of P. HAYES and T. N. COOPER. 


Where a plaintiff declares for the value of property sold, as the consid- 
etation of a note given at an administrator’s sale, it is competent for 
the witness proving the consideration, to refresh his memory from the 
account of sales kept by himself; and also to read the terms of the 
sale as they were read just before the sale commenced, 

An administrator regularly appointed, succeeds to. all the rights of a 
special administrator. 

(Benton v. Wilkes, 66 N. C. Rep. 604; Outlar v, Quince, 2, Hay. 60, 
cited and approved.) 

Orvit action for the reeovery of a note given at an admin- 
istrator’s sale, commenced in a Justiee’s Court, and carried by 
appeal to the Superior Court of Irepett county, where it was 
tried at Spring Term, 1874, before his Honor, Judge Mitchelt. 

The case comes up upon eertain exceptions to the evidence 
admitted on the trial below, of which the opinion of Justice 
Brwnvm sufficiently sets forth the grounds. 

There was a’verdict and judgment for the plaintiff. Motion 
for a new trial; motion overruled. Appeal by defendants. 


MeCorkle & Bailey, for appellants. 
Armfield, contra. 
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Byxum, J. This was an action originally begun before a 
single Justice and by successive appeals bronght to this Court 
upon exceptions to evidence and the charge of the Court upon 
the trial below. 

The plaintiff, as administrator of James Howard, sued upon 
a note given by the defendants to one 8. W. Little, who had 
been the special administrator of the same intestate and as such 
had taken the note for property sold. The note was given the 
3d March, 1865, pending the late war, and under chap. 34, sec, 
7, Bat. Rev., the plaintiff declared for the value of the prop. 
erty sold and for which the note was given 

Upon the trial many exceptions were taken by the defend- 
ants to the testimony admitted and rejected. As all of the 
exceptions have been repeatedly decided by this Court ad- 
versely to the defendants, it would be useless to enumerate 
them in detail. The plaintiff having declared for the value of 
goods sold, the Court properly held that to be the only enquiry 
for the jury and that the testimony introduced by the plaintiff 
was competent to that end. 

The Court allowed the jury to copy a memorandum of 
articles sold and the prices thereof, made out by the plaintifi’s 
counsel. This was objected to by the defendants. But the 
case states that this memorandum was but the copy of the ac- 
count proved and admitted in evidence. It was, therefore, 
nothing more than a note of the evidence taken down by a 
juror, which was not only proper, but often commendable. 
The case of Benton v. Wilkes, 66 N. C. Rep. 604, has no ap- 
plication, because there the Court allowed the jary to take out 
with them a slip of paper containing an abbreviated estimate 
of the plaintiff's claim of damage. This was held error because 
it was not evidence, but allegation merely. 

The counsel of the defendants asked the Court to instrect 
the jury that the plaintiff could not recover because he had 
failed to show that he had any connegtion with the note sued 
on or any interest in the matter in suit. His Honor declined 
to give the instruction, and in that there is no error, for the 
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case does disclose that the note was given to 8. W. Little, the 
special administrator, and that the plaintiff was afterwards ap- 
pointed the general administrator. Clearly, then, the plaintiff 
succeeded to all the rights of the special administrator, as much 
so as an administrator de bonis non succeeds to all the unad- 
ministered effects of the intestate. CO. C. P., secs. 55 and 57; 
Eure vy. Hwre,3 Dev. 206; Cutlar v. Quince, 2 Hayw. 60. 

The claim of the plaintiff here was so obviously just and 
equitable, and the objections to his recovery so technical and 
untenable, and the amount involved so small, that it is difficult 
to see any adequate reason for the obstinacy of the defence. 
The play is not worth the candle. 

There is no error. 


Perr Cori. Judgment affirmed. 








J. W. WHITE o. H. A. SNOW. 


The fact that a defendant supposed a summons which was served on him 
to be a paper in another cause pending between himself and plaintiff, 
and for that reason did not take any measures to answer the same, is 
not such excusable neglect as entitles him to relief. 

In a judgment by default, the plaintiff can only take so much as is au- 
thorized by his complaint. If the judgment be for more, it is ir- 
regular. 

If the demand in a complaint is for unliquidated damages, and a judg- 
ment by default is taken for a sum certain, it is irregular, and will be 
set aside upon a proper proceeding. 

(Bender v. Askew, 3 Dev. 149; Williams v. Beasley, 13 Ired. 112; Cowles 
v. Hayes, 67 N. C. Rep, 128, and 69 ‘N; C. Rep. 406: Hartsfield v. 
Jones, 4 Jones, 309, cited and approved.) 





Nore.—This cause was decided at the last (January) Term, but owing 
to the detention of the papers by some of the parties until too late, it 
did not appear in vol. 70.—ReEp. 
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Morton to set aside a judgment, heard by Moore, J/., at the 
December (Special) Term, 1878, of Hatrrax Superior Court. 

The following are the facts, as sent up by the appellant and 
as found by his Honor upon the trial below. 

That the defendant, Snow, some time since, brought suit in 
this Court against the plaintiff, White, to recover damages be- 
cause that White had taken certain tolls of a grist mill in 
which he alleged they were tenants in common. 

That on the 2ist October, 1870, the plaintiff herein sued 
Snow, the present defendant, causing a summons to be served 
on him, which summons, Snow alleges, he supposed to bea 
paper in the cause he knew to be pending against White; and 
for this reason he paid no further attention to the matter and 
did not retain counsel to defend said suit, returnable as it was 
to Fall Term, 1870, of the Saperior Court of Halifax county. 
That the plaintiff did not file a complaint at the return term, 
to wit, Fall Term, 1870, nor at either Spring or Fall Terms, 
’ 1871, but did file said complaint as of Fall Term, 1870, by his 
attorney, W. H. Day, Esq., on the 8th December, 1871. In 
this complaint the plaintiff, White, alleged that the defendant, 
Snow, had entered on one-half of the said mill and ousted the 
said White therefrom, asking judgment for the recovery 
thereof and damages. 

On the ist day of December, 1871, at a Special Term of 
of Halifax Court, the plaintiff, White, upon motion only and 
without any evidence whatever, had judgment by default 
against the defendant, Snow, and thereupon issued his writ of 
possession and ousted him and has kept him out of the posses- 
sion of said mill ever since. 

On the 26th May, 1872, within less than six months from 
the rendition of the said judgment, Snow filed his affidavit 
setting forth the foregoing facts, and after due notice moved to 
set it aside. 

His Honor, being of opinion that the judgment by default 
was regularly taken according to the course of the Court; that 
the same was not procured through fraud, ignorance, accident, 
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mistake or excusable neglect, and that therefore the Court had 
no power in law to set it aside, refused the motion. From this 
refusal of his Honor the defendant appealed. 


Batchelor & Son, for appellant. 
Conigland, contra. 


Ropman, J. This is an appeal by the defendant from a 
jndgment refusing to set aside a judgment for want of an 
answer, given in favor of the plaintiff at a Special Term in 
December, 1871. 

The motion to set aside the judgment was put on two 
grounds : 

1, Excusable neglect, under section 133 of O. O. P. 

The summons was duly served on the defendant by the de- 
livery of,a copy. But he supposed it to be some notice or 
other paper in another suit then pending between the same 
parties, and paid no attention to it. He does not say whether 
he read it or not. It is impossible to hold such neglect excusa- 
ble; it was extremely gross, and has not the slightest excuse. 

2. The irregularity of the judgment. 

It will be proper, before noticing the matters alleged as irreg- 
ularities, to consider a general answer made by the counsel for 
the plaintiff, applying to them all. He contends that no judg- 
ment can be irregular which is the deliberate act of the Judge. 
In the present case the judgment was signed by the Judge. 
An impression to this effect may arise on reading the cases of 
Bender v. Askew, 3 Dev., 149; Williams v. Beasley, 13 Ired. 
112, and some other cases. Bat i in those cases the Court only 
instances judgments taken in the absence or without the 
knowledge of the J udge as illustrations of irregular judgments. 
A judgment is irregular if taken contrary to the established 
practice of, the Court, and a Judge may mistake or inadver- 
tently disregard the practice of his own Court. Cowles v. 
Hays, 67 N.C. Rep. 128, and 69 N. OC. Rep: 406. 

Three irregularities are specified : 
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1. That the complaint was filed at a special term without 
any previous leave, and judgment by default taken at the same 
term. 

Every summons must be returnable at a regular term, and 
regularly the complaint should be filed at the same term, unless 
the time be enlarged by order of thé Court. Itis unnecessary 
to decide whether an omission to file it then, would be of itself 
# discontinuance or failure to prosecute. But a failure to file 
it for an unreasonable time certainly would be, unless waived 
by the defendant, subject to a power in the Judge to allow of 
its being afterwards filed, if sufficient excuse for the delay was 
made to appear, and it could be done without prejudice to the 
defendant. But a defendant could not take advantage of the 
failure unless he appeared. It might be attended by some 
inconveniences to hold that a complaint could wnder no cir- 
cumstances be filed at a special term, and if it could be, we see 
no reason why a judgment for want of appearance or answer 
might not be taken at the same term. We prefer to express 
no opinion on this point, as it is unnecessary that we should. 

2. That the complaint is insufficient to warrant any judg- 
ment for the plaintiff. The alleged defect is, that the com- 
plaint does not allege in the plaintiff a right to the immediate 
possession of the land. It does not even eay that defendant 
unlawfully withholds the possession, which by a stretch of lib- 


. erality has been held an assertion by implication of a right to 


immediate possession in the plaintiff. No doubt the defect 
would be cured by a verdict, because it is presumed that no 
Judge would permit a verdict to be given for a plaintiff without 
some evidence of so essential an element of his right. Buta 
judgment by default is supported by no such presumption, and 
a plaintiff must be careful to take only such judgment as is 
authorized by his complaint. 

8. That the judgment was final for the sum claimed as dam- 
ages in the complaint, instead of interlocutory with an enquiry 
as to the damages. As the complaint was on its face for un- 
liquidated damages, this was certainly irregular. ©. 0. P., sec. 
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217, snb sec. 2. Hartsfield v. Jones, 4 Jones, 309; Williams 


v. Beasley, 13 Ired. 112. 
Judgment below reversed. Let this opinion be certified, to 


the end, &e. 


Perr Curiam. Judgment reversed. 








RUFUS W. COLLINS and wife and others Zz Parte. 


When in a decree, made in a petition for partition, some of the heirs 
are required to account for advancements and others were not; and 
when such decree was made without the knowledge or consent of some 
of the parties, was not signed by the Judge and was otherwise in- 
formal, the same will be set aside, and another decree made. 


Morton to set aside a decree made in a petition for partition 
at Fall Term, 1869, heard and determined by Russell, J., at 
January Term, 1874, of New Hanover Superior Court. 

The following are the facts as sent with the record of the 
Court below to this Court: — 

William R. Moore died intestate, seized of real estate, leav- 
ing surviving him four children, Thankful J., wife of Rufus W. 
Collins, Elizabeth, Susan and Martha, infants, and six grand- 
children, William J., Julia, Mary 8. and Margaret H. Moore, 
infant children of Isaac J. Moore, deceased, who was a son of 
said William R. Moore, and Hanson and George Collins, infant 
children of a deceased daughter, who was also a wife of Rufus 
W. Collins. 

At December Term, 1866, of the County Court of New Han- 
over, & petition was filed ex parte for partition by Collins and 
wifé, and by all the infant children and grandchildren, by their 
respective guardians ad litem, praying for partition of the lands 
into si equal parts. Thereupon an order was issued to Wil- 
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liam S. Larkins and others, commissioners, to divide the lands 
into six equal parts. 

The commissioners reported “after the examination of the 
papers of William R. Moore, we find there has been adv¥ance- 
ments as per their receipts in the lifetime of said William R. 
Moore to R. W. Collins and his two wives, of $2200, and’ to 
Isaac J. Moore, $1,325, by lands and money, which added, 
makes $3,525, and at the request of the other heirs, we have 
assigned and appropriated the balance of the lands to the three 
youngest children, W. R. Moore,lot No. 1, to Elizabeth, 
bounded, &c ; lot No. 2, to Susan E., bounded, &c.; lot No. 3, 
to Martha, bounded, &c., valued, &c., which makes the three 
oldest heirs subject to pay over $1,725 to the three youngest 
heirs; isaac J. Moore’s heirs to pay over $725, and R. W. 
Collins’ two wives to pay over $500 each. This_report, by 
inadvertence of petitioners’ counsel, was confirmed and regis- 
tered; that the petition and order was for division into six 
parts, and the commissioners divided the lands into three parts 
and allotted the same to Elizabeth, Susan E. and Martha Moore, 
infant children of William R. Moore, and gave no part of the 
land to the other petitioners, but charged them with advance- 
ments. 

At Spring Term, 1869 of the Superior Court of New Hanover, 
a petition was filed ex parte by all the same parties, Elizabeth, 
Susan E. and Martha being represented by their guardian and 
next friend, Robert W. Moore, to rehear and vacate the decree 
of 1867; that commissioners be appointed to divide the lands 
into si# shares and allot the same, one share each to the four 
children of William R. Moore, Thankfal J., wife of Rufus W. 
Collins, Elizabeth, Susan E. and Martha Moore. One share 
to Hanson and George W. Qollins, children of a deceased 
daughter, and the other share to Julia, Margaret, Mary 8. and 
William J., children of Isaac J. Moore, deceased, who was a 
son of William R. Moore. 

At the same Term, (Spring 1869) it was ordered that the 
decree made at June Term, 1867, be set aside, and that com- 


4 















IN THE SUPREME COURT. 





CoLuins and wife et al. Hx parte. 





missioners be appointed to divide the said lands into szx equal 
parts and allot the same as prayed for in the petition. This 
order was signed by Judge Russell. The commissioners made 
their report to Fall Term, 1869, dividing the lands as ordered. 

At February Term, 1874, a motion was made in the cause 
upon the affidavit of William J. Herring, who married Susan 
E. Moore, in October, 1871, setting forth that the decree of 
1869 was without the knowledge or consent of the said Susan 
E., now wife of said Herringand of Elizabeth Moore, who mar- 
ried James A. Bordeaux, in March, 1871,and of Martha Moore, 
still an infant. These three are the children of William R. 
Moore, to whom all the lands were allotted by the decree of 
1867. 

1. They ask that the decree of 1869 be set aside. 

2. That Rufus W. Collins and wite Thankful J., Hanson 
Collins and George W. Collins, infants by their guardian, Ru- 
fus W. Collins, Julia, Margaret, Mary S.and William J. Moore, 
infants by their guardian, John J. Moore, may be required to 
file an inventory of their advancements, aud they be declared 
not entitled to any portion of said estate. 

3. Bhat the report of 1867 be in all things confirmed.” 

Upon the coming in of the report of commissioners of 1869, 
there is no formal decree in the papers, but there appears upon 
the judgment docket this entry, “final decree, costs paid into 
office.” 

February Term, 1874, “ The Ccurt finds that the decree and 
petition and other proceedings on which the decree of 1869 
were instituted and rendered, were without the knowledge or 
consent of the petitioners, Susan E. Herring, Martha Moore 
and Elizabeth Bordeanx, and may have been in prejudice of 
their rights, and that no decrge in full was drawn up and 
signed by the Judge, but there is the simple entry of “ final 
decree, costs paid into office,” and the decree was founded, on a 
petition at Spring Term, 1869, not sworn to. The petition of 
1869 was filed more than twelve months after the decree of 
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1867. The decree of 1869 is set rside. The decree of 1867 is 
set aside. 


Rafas W. Collins and John J. Moore appeal from so ‘moeh 
of said order as sets aside decree of 1869. 


Strange, Battle & Son and London, for appellants. 


Srrrtz, J. Weare inclined to think that the reasons in 
support of the decree of 1867 are much stronger than any that 
have been or can be adduced in favor of the decree of 1869. 

But as there is no appeal from that part of the decree of 
1874, which vacates the decree of 1867, we are not called upon 
to consider that view of the case, but are only required to ex- 
amine the grounds of appeal from so much of the decree of 
1874 as vacates the decree of 1869. 

It is evident, from an inspection of the eat what is 
called the decree of 1869, does not meet the justice of the case, 
inasmuch as some of the heirs are not required to account fur 
advancements made iu the lifetime of the ancestor. 

And it may be that the decree of 1867 is not equitable forno 
accurate account of such advancements appears to have been 
taken as a basis for that detree. 

By the decree of 1874 the whole matter is opened to the end 
that the advancements may be enquired into and accurately 
ascertained, and the rights of all the parties fully determined. 
This is the only way in which the merits of the controversy can 
be reached and adjusted. 

Aud his Honor having found “that the decree of 1869, and 
the petition and other proceedings upon which it was founded, 
were instituted and rendered without the knowledge or consent 
of the petitioners, Susan E. Herring, Martha Moore and Eliza- 
beth Bordeaux, (who were infants,) and that no decree in full 
was drawn up and signed by the Judgeat May Term, 186¥,nor 
at any time thereafter, but that the simple eutry “ final decree, 
cost paid into office,” is to be found on the judgment docket of 
the Court; and further, that the decree was founded upon a 
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petition filed at Spring Term, 1869, which was more than twelve 
months after the decree of 1867, and that the petition was not 
sworn to,” it would seem that Collins and the other parties 
advanced should not complain of the order setting aside the 
decree of 1869, especially when every argument and authority 
urged by them in support of the decree of 1869, applies with 
double force in favor of the decree of 1867, which they procured 
to be set aside by-the irregular proceedings pointed out by his 
Honor. 

Let it be certified that there is no error in the decree of Jan- 
vary Term, 1874, from a portion of which some of the parties 


have appealed. 


Par Curis. Judgment accordingly. 


* 








L. D. STARKE o. THOMAS J. ETHERIDGE and JAMES 8. SAN- 
DERLIN, 


Where a deed was proved before the Clerk of the late County Court, 
who wrote opposite the witness’ name the word ‘‘ Jurat,” and who 
swore that the witness did prove the deed: Held to be a sufficient 
compliance with the law, to authorize the registration of such deed. 

That a sale, authorized under a deed of trust, is postponed for three 
years, is no such presumption of fraud as will avoid it, when no pos- 
session of the land conveyed, nor other benefit, is reserved to the 
grantor, 

(McKinnon v. McLean, 2 Dev. & Bat. 79; Carrier v. Hampton, 11 Ired. 
307 ; Justice v, Justice, 3 Ired. 58; Moore v. Hason, 11 Ired. 568;—— 
2 Hay. 291; Horton v. Hagler’s Ha’r., 1 Hawks, 48; Freeman v. Hat- 
ley, 8 Jones, 115; Hardy v. Skinner, 9 Ired. 191; Hardy v. Simpson, 
18 Ired, 182, cited and approved.) 


Crvm action, originally a bill in equity under the old sys- 
tem for the purpose of removing a trustee and appointing a 
receiver, Submitted to and determined by Moore, J., at the 
Spring Term, 1873, of Campzw Superior Court. 
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The material facts pertinent to the points decided in this 
Court, and agreed, are substantially as follows: 

On the 4th day of April, 1867, the defendant Etheridge ex- 
ecuted a deed of trust to the other defendant, Sanderlin, to 
secure certain persons who were his bondsmen and sureties. 
The bill in equity was filed to remove Sanderlin from the tras- 
teeship and to get possession of the rents and profits of the 
lands conveyed in the trust, for the benefit of the cestui gue 
' trust. Pending this suit, the interest of. the defendant, 
Etheridge, in all the lands described in and conveyed by him 
in said trust deed, was sold under execution issued from the 
United States Circuit Court for the District of North Carolina, 
which interest was purchased by the plaintiff, L. D. Starke. 
The execution bore test after the date of the registration of the 
deed of trust. The plaintiff, Starke, had the Marshal’s deed, 
which was duly registered. In the progress of the cause, all 
the parties named in the trust were made parties to the suit. 

The deed of trust was spread out at large upon the records 
of the Register’s office of Currituck county. Against the name 
of ©. W. Grandy, Jr., the subscribing witness, the word . 
“ Jurat” is written in the hand writing of Joshua W. Baxter, 
the then Clerk of the County Court of said county; and he 
testifies that Grandy, the witness, had proved the execution of 
said deed of trust before him, and that he had affixed the word 
“Jurat” to the signature of the said witness, as his private 
mark or memorandum, showing that the said deed had been 
proven before him. The probate, however, was not drawn out 
upon the deed itself, or upon the records of the Register’s 
office. 

It is provided in said deed that it was not to be closed until 
a sale of the land should have been requested by any of the 
parties interested, and such sale advertised for forty days after 
the 1st January, 1870. The defendant, Etheridge, and W. W. 
Sanderlin, the cestui gue trust, are both discharged bankrupts. 

Upon 4 motion to sell two tracts of the land for the benefit 

16 
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of those interested. under the deed, the plantiff, Starke, inter- 
posed and contended among other things : 

1. That the eaid deed of trust was fraudulent and void as to 
the creditors of T. J. Etheridge, the grantor ; 

2. That he, Starke, was the lawful owner of said lands, by 
virtue of the U. 8. Marshal’s deed to him ; 

8. That said deed was void, because no probate was drawn 
out and spread upon the record thereof; nor is there: any 
evidence that the same was ever drawn out upon the deed itself, 
the original deed being lost. 

Other objections were pressed by the plaintiff’s counsel, but 
as they do not relate in any manner to the points decided, are 
omitted. . é 

His Honor below ruling all the points-made against him, the 
plaintiff appealed... 


Smith & Strong, for appellant. 
Busbee & Busbes, contra. 


Bynum, J.. The plaintiff, Starke, who was the purchaser at 
the execution. sale; insists that the deed in trust. is.void as to 
him, upon two grounds : 

1. For want of probate in due form. Bat. Rev., chap. 35, 
sec. 1, provides that no conveyance of land shall be good and 
available in law, unless the same shall be acknowledged by the 
grantor or proved on oath, by one or more witnesses, in the 
manner thereafter directed, and registered in the county where 
the land shall lie. 

And the 2nd section provides that “ all deeds, &c., required 
or allowed to be registered, may be admitted to registration in 
the proper county, upon being acknowledged by the grantor, 
or proved on oath, before the Judge, &c., or before the Olerk 
of such county, or his deputy.” 

The specific objection of the plaintiff, Starke, is that there 
was no adjudication of probdte by the Clerk, and no order of 
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registration, and that the registration on that account was void 
as to him. 

It will be observed that the language of the statute requires 
neither an adjudication of probate or an order of registration, 
but only that “all deeds, &c., may be admitted to registration 
upon being acknowledged by the grantor, or proved on oath 
before the Ulerk, &c.” 

It is true that an adjudication and order in ipsissimis verbis- 
endorsed upon the deed, would be regularly, orderly and more 
in conformity with the certainty and precision of judicial pro-. 
ceedings, and this course is, therefore, advisable always, yet it 
is not required as essential, either by the letter or spirit of the 
registry act. And should this objection be now allowed to 
prevail, we apprehend that it would shake the titles of a large 
portion of the land owners of the State, owing to the untechni- 
cal form of these probates, which are usually made without the 
aid of counsel, and by officers unskilled in the laws. , 

The facts agreed upon are that the deed “ was proved on the 
oath of the- subscribing witness” before the Olerk, who en- 
dorsed upon the deed the word “ Jurat” opposite the name of 
the witness,.““as a memorial of the fact,” showing that the deed. 
had. been proven. before him ; but that the probate of said deed 
was not drawn out upon the deed itself,” or upon the records 
of the register’s office. 

The statute before cited no where requires, and. no decision 
of our Courts goes: the length of establishing that there must 
be a formal written adjudication of probate, or order of regis- 
tration endorsed upon the deed itself, or recorded elsewhere, 
however proper that it should be sodone. The act prescribing 
the mode of probate and registration, Bat. Rev., chap. 35, draws- 
a distinction between deeds and other instruments, acknowl, 
edged or proved before the Olerk himeelf, and those deeds and 
instruments which are not proved before him, but are proved. 
before another tribunal, as out of the State, for instance, or by 
@ commission issued for that purpose. 

Take section 7 of the act,.asan example: That provides. 
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that “where the acknowledgement or proof of avy deed or 
other instrument, is taken or made in the manner directed by 
the laws of the State, before any commissioner, &c., and where 
such acknowledgment or proof is certified by such com- 
missioner, the Judge of Probate having jorisdiction, upon the 
same being exhibited to him, shall adjudge such deed or other 
instrament to be duly proved, in the same manner as if made 
or taken beforehim.” The same larguage, “ adjudge,” is used 
in all cases named in chapter 35, where the probate is to be 
taken by an officer other than the Judge of Probate himself, 
but is no where used where Ae takes the proof of a deed to be 
registered in his connty. The reason of the distinetion is ob- 
vious. The statute prescribes the node for taking foreign pro- 
‘bates, and directs that deeds so probated shall be registered 
only where the Clerk adjudges that the statute requirements 
have been complied with, and orders the registration. It may 
be, and is perhaps, necessary in these cases, that this judgment 
and this order thus especially enjoined to be made by the 
Clerk or Judge of Probate, should be formally recorded and 
perpetuated. But in regard to his own Probates in his own 
‘Cotrt, thé law imposes no such duty apon the Clerk, bat only 
;prescribes that the deed shall be proved before him, which in 
this case was done. The fact of probate, in due form, is ad- 
mitted in the case agreed, but it is contended that the registra- 
tion thereupon, is void as to the plaintiff, unless that probate 
is evidenced by a formal judgment and order, endorsed upon 
the deed. As the statute does not require any such written 
Sormiila, we do not feel at liberty to say it is necessary. 

In our ¢ase not only was the letter of the law complied 
with by an actual probate, but the spirit of the law was also 
followed. 

The act of 1829, chap. 20, Bat. Rev., chap. 35, sec. 12, is 
etititled “Ati act to prevent frauds in deeds of trust and mort- 
gages,” and provides “that no deed in trust or mortgage for 
real or personal estate shall be valid to pase any property as 
ageinet creditors or purchasers from the donor or mortgagor, 
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but from the registration of such deed of trust or mortgage.” 
The object of this act certainly was to prevent fraud, and to 
that end it requires all encumbrances upon estates to be regis- 
tered, so that purchasers and creditors might have notice of 
their existence and natare, and that all persons might eee for 
what the encumbrance was created. 

When registration is made the means of knowledge thus 
furnished, it enables creditors of the mortgagor to avail them- 
selves of their legal remedy against the equity of redemption 
in the land. This publicity affords the ereditor all the benefit 
he can reasonably ask or that the law intended. 

Why then, is it required to prove the deed before the Clerk, 
instead of requiring its registration at once without probate? 

In McKinnon v. MeLean, 2 Dev. & Bat. 79, it is said, 
“The person taking the probate does not adjudge and decide 
the instrument to be a deed, but only sees that the person 
offered as a witness to prove it is the person who attested it, 
and he certifies that the execution was proved by that witness. 
The factum and the identity of the witness are all that the 
certificates concludes.” 

The probate of a deed is but a‘ memorial that the attesting 
witness swore to the factwm of the instrument by the parties 
whose act it purports to be. The officer who takes the probate 
does not look into the instrument or the interests acquired: 
under it, and as the probate is ev parte, it does not conclude 
Therefore it may be shown by parol that what purports to be 
a deed is no deed, but a forgery, or was executed by a married 
woman or an infant, or was not proved so as to make the deed 
valid, or that it was not proved at all prior to registration, or 
was proved by an incompetent witness, as in the case of Car- 
rier v. Hampton, 11 Ired. 307. See also McKinnon v. 
McLean, 2 Dev. & Bat. 79. 

As the validity of the registration may be thus impeached 
so it may be supported by the same kind of evidence. Justice 
v. Justice, 3 Ired. 58; Moore v. Eason, 11 Ired. 568. 

But assuming that some written memorial of the fact of 
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having previously claimed under the deed. 


Courts. 


2 Hay. 291. 


duly proved. 


maxim, omnia presumuntur rite acta, kc. 





probate is necessary, it still appears that at the time of probate, 
the officer who took it did indicate hie official act by endorsing 
upon the deed the word “jurat,” (juratus,) the priwary mean- 
ing of which is “sworn,” but the derivative signification is 
“proved.” In support of the deed, ut res magis valeat quam 
pereat, such an endorsement upon an instrument, in all respects 
regularly executed and bona fide, will be held a sufficient com- 
pliance with the law against one who now claims against, after 





This view of the law is sustained by various decisions of our 


Where the records of the Court of Admiralty were loosely 
kept on slips of paper, depositions were allowed to be read to 
prove that an order of sale of property was made in a cause. 


In Horton v. Hagler’s, executor, 1 Hawks. 48, it was held 
that when the Clerk of a Court of Record certifies that an in- 
strument has been “duly proved,” it is implied that every 
thing required by law has been complied with, upon the 
maxim, Hes judicata pro veritate accipitur. But when the 
record also states how it was proved and admits a material cir- 
enumstance required by law, the certificate of due proof is dis- 
regarded because the certificate itself shows that it was not 


So in Freeman v. Hatly, 3 Jones 115, it was held that inas- 
much as no statute in our State required the register to put in 
his books the fact that a deed was duly proved, and none which 
required the probate before the Clerk to conform to any par- 
ticular formula, there was no mode provided by statute of 
proving that a deed was duly proved when the deed iteelf is 

. lost and the record that should establish the fact has been 
destroyed ; in such case, therefore, the proof must be made ac- 
cording to the rules of the common law, with the aid of the 


II. The second objection is also untenable, to-wit: that the 
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deed is frandulent and void because the sale is postponed by it 
for near three years. 

A deed in trust postponing a sale of the trust property for 
three years, and in the meantime reserving the possession to 
the grantor, without explanation, is prima_facie fraudulent as 
to creditors, but the presumption of fraud may be rebutted by 
proof. Hardy v. Skinner, 9 Ired. 191. 

But where the deed, as in our case, does not reserve the pos- 
session or any other benefit to the grantor, no such presump- 
tion can arise, because the title is vested in the trustee and 
with it the right of immediate possession. 

So far as it appears to us, it was the duty of the trustee to 
enter into possession upon the execution of the deed, receive 
the rents and profits, and apply them in discharge of the trust 
debts. Hardy v. Simpson, 13 Ired. 182. 

III. Whether the plaintiff, if he had the legal title by his 
purchase, could recover in this suit begun in Equity prior to 
the Oode, we do not decide, as the objection is not raised. All 
the parties in interest are before the Court and ask for an ad- 
judication of their respective rights, and to that end we have 
considered the case as if properly constituted in this Court. 

The other points raised below, properly enough are not 
pressed in this Court, and, therefore, are not noticed in this 
epinion. 3 


Pre Curiam. | Judgment affirmed. 


- 
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WM. H. PEARCE and another v. J. C. LOVINIER, Executor, &c. 


Upon appeal to the Superior Court, from an order of the Probate Judge 
appointing or removing an administrator or executor, the Superior 
Court does not acquire jurisdiction to appoint or remove such persons ; 
but, when necessary, after determining the questions presented by the 
record, must issue a procedendo to the Probate Judge, requiring him to 
appoint some proper person to administer the estate. 


(Mitchel v. Biddle, ante, cited and appreved,) 


Motion to the Probate Judge of CrayEn county to remove 
the defendant, as executor, carried by appeal to the Superior 
Court of said county, where it was heard by his Honor Judge 
Clarke, at Spring Term, 1874. 

The allegations of the petition and the facts found by the 
Probate Judge are fully set out in the opinion of the Court. 

On the hearing below, his Honor remanded the cause to the 
Probate Court to require the executor to give bond, or to 
remove him in case, of his failure todo so. From this judg- 
ment defendant appealed. 


Haughton and Smith & Strong, for appellant. 
Stephenson and Green and Battle & Son, contra. 


Sxrriz, J. This was an application by creditors to the Pro- 
bate Judge to remove an executor, on the ground of fraud and 
incompeteney. Upon hearing the motion and aflidavits the 
Probate Judge found : 

1. That the plaintiffs are ereditors of the estate of Sarah J. 
Lovinier. 

2. That at the time J. C. Lovinier, the executor of Sarah J. 
Lovinier, filed an affidavit and prayed for an order of the Court 
to allow him to sell real estate for the payment of the debts of 
his testatrix, he had suffici®nt assets in his hands to pay the 
debts of his testatrix, and the charges of administration, as 
appears by his account current, recorded in book 312 of aceounts 
for Craven eounty. 
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3..That J. C. Lovinier is guilty of a devastavit in this—that 
his acts of negligence, carelessness, and mal-administration has 
been such as to defeat the rights of the creditors and legatees 
under the will of his testatrix. 

And thereupon he revoked the letters testamentary thereto- 
fore issued to the defendant, and ordered that the estate of the 
testatrix be placed in the hands of the public administrator of 
Craven county for settlement. 

From this judgment the defendant appealed to the Superior 
Court, when his Honor, upon consideration of the affidavits, 
pro and con, ordered that “the proceedings be remanded to the 
Judge of Probate, to proceed according to law in requiring the 
executor, if due cause therefor is shown, to give bond for the 
faithfal performance of his duties, or on notice, to remove him 
and grant letters of administration according to law.” 

This Court has held at the present term, Mitchell v. Biddle, 
that the ‘power to revoke letters of administration, upon the 
failure of the administrator to discharge his duties according 
to law is vested, by the Constitution and laws of this State, in 
the Judge of Probate, and it is said in the case cited, “ without 
invoking the aid of our statutes, the removal is inherent in the 
office at common law, and must of necessity be so to prevent a 
failure of justice.” 

His Honor seems to have supposed that the requirements of 
the law would be satisfied by making the executor enter into 
bonds for the faithful performance of his duty. 

All interested parties have a right to require that the estate 
of a deceased person shall be administered by an honest and 
faithful representative, and none other should be permitted to 
touch it,even though he might be able to give the best of 
bonds. 

Honesty is a better security than a bond ; and it is to the 
interest of the public that estates shall be promptly and faith- 
fully administered, without having to resort to actions on the 
bonds of personal representatives. 

Assuming the findings of the Probate Judge to be true, the 
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defendant has shown himeelf to be an unfit person to be trusted 
with the administration of an estate; and the question of 
fitness or unfitness is one for the determination of the Probate 
Judge. 

Upon appeal to the Superior Court, from an order of the 
Probate Judge, appointing or rewoving an administrator or 
executor, the Superior Court does not acquire jurisdiction to 
appoint or remove euch persons; but when necessary, after 
determining the questions presented by the record, must issue 
a procedendo to the Probate Judge, requiring him to appoint 
some proper person to administer the estate. 

Let it be certified that there is error in the order appealed 
from, to the end that the Superior Court may modify its order 
to the Probate Judge, in accordance with this opinion. 


Per Ovriam. Judgment accordingly. 








ANNIE A. PHILLIPS and others ». MOSES L, HOMES. 


An action for a breach of covenant, in not paying for improvements put 


by the mortgagors upon certain mortgaged premises, must be brought 
under sec. 68 of the Code of Civil Procedure, in the county in which 


the plaintiffs or the defendants, or any of them, resided at the com- 
commencement of the action. 


_ | Orvm action for damages for a breach of covenant, tried on 
a motion to change the venue, at Spring Term, 1874, of OCar- 

reret Superior Oourt, before his Honor Judge Clarke. 

At the return term of the summons the plaintiffs com- 
plained, &&.: - 

1st. That on the 6th day of June, 1870, they executed a 
deed to the defendant by which they mortgaged to him a piece 
of land to secure a debt in said mortgage recited, of $1,670, 
which land lies in Rowan county : 





TE ET oO 
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2d. That by said deed it was provided, that upon failure by 
the plaintiffs to pay the said debt, the defendant should have 
the right to foreclose said mortgage, and that upon the payment 
of the debt, the plaintiffs should be paid and receive the value 
of any permanent improvements put upon said lot, not to exceed 
$500. 

3d. That thereafter the defendant commenced an action to 
foreclose said mortgage, and by a decree of the Court having 
jurisdiction of the same, the said mortgage was foreclosed and 


. said lands were sold in pursuance thereof, and a deed was, in 


accordance therewith, made to the purchaser ; and all title and 
interest of the plaintiffs in said land were transferred from 
them and passed to the purchaser, so that they have no further 


' interest of any kind in said land or claim thereto. 


4th. That said debt of $1,670 and interest has been paid. 

5th. That improvements were made on said land by the 
plaintiffs, worth $500, and said debt being paid, they demand- 
ed of the detendant said sum, which he covenanted and prom- 
ised to pay to the plaintiffs, but which he has refused to doand 
still refuses. 

6th. That the defendant owes to the plaintiff $500 and inter- 


_ est from the .... day of 18—, when said debt of $1,670 


was paid: 

Wherefore plaintiffs demand judgment, &c. 

From the facts set out in the foregoing eomplaint, the de- 
fendant insisted that there should be a change of venue, and 
that the caseshould be removed to the county of Rowan, where 
the land referred to in the complaint is situate ; and before the 
time of answering said complaint expired, demanded in writing 
that the trial be had in the Superior Court of Rowan. 

Whereupon the Court adjudged and ordered that the case 
should be removed to the county of Rowan, and that the Su- 
perior Court of Carteret did not have jurisdiction of the case. 

From this judgment the plaintiffs appealed. 


Haughton, for appellants. 
Hubbard, McCorkle & Bailey, contra. 
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Bynum, J. The place of trial of civil proceedings is fixed 
by O. CO. P., secs. 66, 69. Section 66 provides: “ That actions 
for the following causes must be tried in the county in which 
the subject of the action, or some part thereof, is situated sub- 
ject to the power of the Court to change the place of trial in 
the cases provided in this Code. 

1. For the recovery of real property or of an estate or interest 
therein, or for the determination in any form of such right or 
interest and for injuries to rea] property. 

2. For the partition of real property ; 

3. For the foreclosure of a mortgage of real property ; 

4. For the recovery of personal property distrained for any 
canse.” r 

It ie evident that our case falls within neither of these pro- 
visions. Sec. 67 fixes the venue in actions for penalties and 
against public officers, and sec. 68. provides that al! other actions 
shall be tried in the county in which the plaintiffs or defendants 
or any of them shall reside at the commencement of the action. 
Our case falls under this section. 

Apart from this provision of the Code, fixing the venue, this 
action is upon a personal covenant, sounding in damages. The 
covenant is not that certain improvements shall be put upon 
the land, but that if they are put upon the land, they shall be 
paid for; in effect therefore, the action is simply for work and 
labor done, and in no sense differs from other personal actions. 
On a breach of the covenant, it becomes a mere personal right, 
which remains with the eovenantee or his executors, and does 
not descend with the land or run withit. 1 Smith L. Cases, 165. 

The action was brought to the property county. 


Per Ovriam. Judgment reversed. 
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MARY RUFFIN o. 8. P. COX and G. W. STANTON, Adm’r., &c. 


Charges upon land, for equality of partition, follow the land into the 
hands of all persons to whom it may come; and they are held to be 
affected by constructive notice. 

The widow of the party upon whose land the charge is placed, is not a 
necessary party to an action brought to recover the sum charged. 

The dower in the land charged with the payment of a certain sum, can- 
not be called upon until it is ascertained that the remaining two-thirds 
and the reversion in the one-third assigned for dower, is insufficient to 
pay off the incumbrance. 

(Wynn v. Tunstall, 1 Dev. Eq. 28; Jones v. Sherrard, 2 Dev. & Bat. Eq. 
179; Sutton v. Edwards, 5 Ired. Eq, 425; Christmas v. Mitchell, 8 
Tred, Eq. 536; Aston v. Galloway, Ibid. 126; Oaroon v. Cooper, 68 N. 
C. Rep. 386; Smith v. Gilmer, 64 N. C. Rep. 546, cited and approved.) 


Civin action to recover $1,000, tried before his Honor 


Judge Clarke, at Spring Term, 1874, of the Superior Court of 
Witson county, upon the following 


CASE AGREED. 


In the year 1854, H. J. G. Roffin died in the county of 
Franklin, having made and published his last will and testa- 
ment, which was duly admitted to probate in the Court of 
Pleas and Quarter Sessions of said county at its Mareh Term, 
1854, was recorded and the exeeutor therein named qualified. 
That item 7 of said will was as follows: 

(Jtem 7.) “I give and devise to my son, Dr. George W. 
Ruffin, the one-half part in value of my land and plantation 
lying and being in the county of Edgecombe, known as the 
‘Tossnot plantation, to have and to hold to him and to his 
heirs forever. And I, considering the share of land hereby 
devised to him, will fall short of his proper proportion, by the 
sum of $1,000, I do hereby give to him the sum of $1,000, to 
be paid tohim by my son Etheldred Ruffin, in the manner 
hereinafter provided for and directed.” 
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Item 9 of said will is in the following words : 

(Jtem 9.) “I give and devise to my son, Etheldred Ruffin, 
the one-half part in value of all my lands and plantations lying 
and being in the counties of Greene and Wayne, to have and 
to hold the same to him, the said Ethelred Raffin, and his heirs 
forever. And I, considering the share herein given to him, 
will exceed his proper share by the sum of $1,000, do hereby 
direct that his share of said land shall be charged with the said 
sum of $1,000, which said sum of $1,000, he, the said Ethel- 
dred Ruffin is to pay to his brother, George W. Ruffin, said 
payment to be made within two years after my decease; and 
this said sum of $1,000 is to be charged on the share of his 
land herein devised to him, the said Etheldred Ruffin, until it 
is paid.” 

That said devisees, E. and George W. Ruffin, by virtue of 
said will, respectively took possession ef the said shares of land 
so devised ; and that the said Etheldred Ruffin died seized and 
posssessed of his said share thereof. That the said George W. 
Raffin, a resident of the county of Wilson, died sometime 
during the year 186—, having made and published his last 
will and testament : . 

“ Franklin County, N.C. I bequeath my entire estate, 
after the payment of my debts, to my mother, Mrs. Mary 
Roffio, of Franklin county.” 

(Signed,) “GEORGE W. RUFFIN,” 
which said last will and testament was duly admitted to pro- 
bate in the county of Wilson, the last place of residence of the 
said George W. Raffin. 

That W. K. Barham duly qualified as administrator, ewm 
testamento annexo of the said George W. Ruffin, and duly 
assented to all the legacies contained in the said will. 

That said Etheldred Ruffin died sometime in the year 186— 
intestate, and that George W. Stanton was duly appointed 
administrator of said E. Ruffin, by the County Court of Greene ; 
that the said administrator filed his petition against the heirs 
of said Raffin, for a sale of said land for assets, and obtained 
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a decree of sale and sold the same to Joshua Barnes and made 
title to him ; Barnes afterwards sold and conveyed the same to 
the defendant, 8. P. Oox. That neither Barnes nor Oox had 
actual notice of the said charge ; that the estate of the said E. 
Ruffin was and is Jargely insolvent; and that he, the said E. 
Ruffin, left a widowlwho took dower in the said land. 

The plaintiff, Mary Ruffin, is the legatee named in the will 
of said George W. Ruffin. Twohundred dollars of the $1,000 
has been paid. 

Upon the foregoing statement of facts, his Honor was of 
opinion that the legacy of $1,000 was a charge upon the land 
‘devised to Etheldred Ruffin, by H. J, G. Raffin ; that the de- 
fendant, Cox, purchased the said land with notice of the said 
charge and holds the same subject thereto. Therefore judg- 
ment was entered by order of the Court in favor of the plain- 
tiff and against the defendants. 


From this judgment defendants appealed. 


Faircloth & Granger, for appellants. 
Smith & Strong, contra. 


Serriz, J. By reference to the 7th and 9th items of the 
will of. Henry. J.G. Raffin, it will be seen that he has charged 
the land devised to his son Ethelred with the payment of the 
sum of $1,000, in favor of his son George W., in terms too 
plain.to admit of a doubt. His language leaves no reom for 
construction, but charges the land devised to Etheldred with 
$1,000, which sum the said Ethelred is to pay te-his brother 
George W., within two years after the death of the testator ; 
and he repeats, “this said sum of $1,000 is to be charged on 
the share of his land, herein devised to him the said Etheldred 
Raffin, until it is paid.” Then by reference to.the will of the 
said George W. Raffia, it-will appear equally as clear that this 
charge on the land of his brother Etheldred,. passed by said 
will to his mother, Mary Raffin, the plaintiff, and that she is 
entitled to sue for and. recover the same. But it was insisted 
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tions, in such eases. 






















oupra. 






Superior Court may proseed according to law. 








upon the argument that, as the defendant was a purchaser for 
full value and without notice, the plaintiff cannot follow the 
lands with this charge into his possession. The decisions of 
this Court establish the doctrine that charges upon land for 
equality of partition, follow the land intothe hands of all per- 
sons to whom it may come; and they ar@™held to be effected 
by constructive notice. Wynn v. Tunstall, Dev. Eq. 28; 

Jones v. Sherrard, 2 Dev. & Bat. Eq. 179; Sutton v. Edwards, 
5 Ired. Eq. 425; Christmas v. Mitchell, 3 Ired. Eq. 586; As- 
ton v. Galloway, 8 Ired. Eq. 125. And the same authorities 
hold that there is no bar, by statute of limitations or presump- 


But the defendant says that the widow of Etheldred Roffin 
is a necessary party and that if he is to pay anthing she should 
be made to contribute out of her dower the rateable part of 
such recovery. The plaintiff may look to the land alone and 
need not trouble herself about other parties or other securities. 
But the law favors dower, and this Court has held, in Caroon 
v. Cooper, 63 N. ©. Rep. 886, that the widow is entitled to 
have dower assigned out of the whole tract, and cannot be 
called upon until it is ascertained that the remaining two-thirds 
and the reversion in the one-third covered by her dower, is 
insufficient to pay off the incumbrance of the porchase money. 

But the case of Smith v. Gilmer, 64 N. O. Rep., 546, is still 
more in point; there the testator had devised Jand to his son 
Wm. R. Smith, charged with the payment of $1,500 to W. 
M. Gilmer, his grand-son. Upon the death of the testator 
Wm: BR. Smith took the land, cum onere, and upon the death 
of the said Wm. R. Smith his widow claimed dower, and this 
Court held that she took dower as her husband took the fee, 
cum onere, but was nevertheless entitled to have her dower 
exonerated in the manner pointed out in Caroon v. Cooper, 


Let it be certified that there is no error, to the end that the 


Per Conti. Judgment accordingly. 


















PRISCILLA WALKER and others o. A. A. SHARPE. 


When it is alleged in the complaint that the defendant, a trustee, has 
become insolvent, and is using the fund for his own private advantage, 
refusing to pay ne eee interest, &o,, and that his bond as trustee 
has become insolv of doubtful solvency, the plaintiffs are enti- 
tled not only to an enquiry as to the solvency of defendant's bond,. 
but also to an account of the condition of the trust fund. 


Civ action, brought for the purpose of removing a trustee 
and securing a certain trust fund, heard before Mitchell, J., at 
the Fall Term, 1864, of Inzpexx Superior Court. 

It is alleged in the plaintiff’s complaint that the defendant 
is a trustee of an estate of some $5,000, which belongs to the 
plaintiff Priscilla for life, and to the other plaintiffs after her 
death, as her sons, sons-in-law and daughters. That defendant 
has become insolvent, is using the funds for his own private 
use, refusing to pay the interest accrued thereon, and that his 
bond as trustee have become insolvent or of doubtful solvency.. 

In his answer the defendant admits that he is the trustee, 
and that by the results of the war he was unable to pay his 
own debts; but he positively denies. that he had used any of 
the trust fund for his individual purposes,.and that his bond 
as trustee was insolvent or even doubtful, and also denied that 
he had failed to pay the plaintiff any interest which was due 
her from said fund. Defendant further alleged that in a suit 
lately pending in the Superior Court of Iredell county between 
the same parties, an account of said trust fund was ordered and 
taken, from which account it appeared that only the sum of 
$32 was due on said fund over and above the notes of the 
trustee in possession, which were declared: to be good and were: 
so allowed to defendant. That the plaintiffs excepted to said. 
account upon the grounds that defendant had paid to the plain- 
tiff Priscilla $600 more than was due her as accrued interest.. 

When the present case was called the plaintiff moved the 
Court for a reference to ascertain the condition of the trust 
17 
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fund in the hands of defendant, and also for a reference to as- 
certain the condition and solvency or insolvency of defendant’s 
bond. 

His Honor allowed the latter motion, but refused to order a 
reference to ascertain the condition of trust fund, stating 
that an account of that fund had been so. Fecently taken it was 
annecessary at the present time. 

The plaintiffs then moved the Court to order so much of 
defendant’s answer as charged the plaintiffs, or any of them, 
with intending or endeavoring to cheat or defraud the defend- 
ant, to be stricken out as scandalous and impertinent. 

His Honor refused to strike ont any part of defendant’s 
answer ; from which several rulings the plaintiffs appealed. 


Folk & Armfield, for appellants. 
Furches, contra. 


Serriz, J. When the case between the same parties about 
the same subject matter was bef-re us at a previous term, re- 
ported in 6€ N. C. Rep. 363, there was no allegation that the 
fund was unsafe in the hands of the defendant, and for the 
reason stated in the opinion of this Court the action was dis- 
missed without entering any judgment upon the report of the 
Clerk. 

Bat in this action it is alleged that the defendant has become 
insolvent and is using the fund for his own private advantage, 
refusing to pay the interest accrued thereon, and that his bond 
as trustee has become insolvent or of doubtful solveucy. 

His Honor directed an inquiry as to the solvency of the de- 
‘fendant’s bond, but declined, at that time, to order a reference 
to ascertain the condition of the trust fund in the hands of the 
‘defendant, on the ground that there had very recently been an 
account of the condition of the fand. 

As the first action was dismissed the account went with it 
and amounted to nothing. 
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And now, in view of the allegation of the insolvency of the 
defendant and the abuse of his trust, made in this action for 
the first time, we feel constrained to say that the plaintiffs are 
entitled not only to an inquiry as to the solvency of the defend- 
ant’s bond, but an account of the condition of the fund. 

It is one of alces and most important duties of a 
trustee that he should keep regular and accurate accounté, and 
that he should be always ready to produce those accounts to his 
cestut que trust. Adams’ Eq. 57. 

We deem it unnecessary to action the notice of the plaintiffs 
to have a portion of the answer of the defendant stricken out 
for being scandalous and impertinent. Nor do we see any 
reason why the language of the Chief Justice, in delivering 
the opinion of the Court when the other case was before us, to 
characterize the conduct of a portion of the plaintiffs, should 
be modified. 

Indeed we are at a loss to understand why the plaintiffs 
make the allegations of insolvency and unfitness against the 
defendant for the first time, after they had failed in the other 
action, when the facts should have been as well known to them 
then as now. 

Let this opinion be certified to the end that the Superior 
Aourt may proceed in conformity. thereto. 


Pre Ovriam. Judgment accordingly. 
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AUGUST BELMONT & CO. vo. JOHN REILLY, Auditor. 


An application by a holder of N. C. bonds for a mandamus to be di- 
rected to the Auditor of State, commanding him to cause to be levied 
certain special taxes.to pay the accrued inte on sail bonds, is an 
application ‘te enforce a money demand,” as such, a Judge at 
Chambers has no jurisdiction thereof. 


This was a ctviL action, being an application for a peremtory 
writ of mandamus, heard before Watts, J.,.at Chambers in 
Waxe county, on the 24th day, of February, 1874 

At the hearing, the defendant moved to dismiss the aetion 
on the ground that this being. an action for. mandamus, to en- 
force the payment of a money demand, the Judge at Chambers 
had no jurisdiction. His Honor allowed the motion and dis- 
missed the action, whereupon the plaintiffs appealed. 

Other facts pertinent to the points decided are stated in the 
opinion of the Court, 


Reverdy Johnson, Budd and. Badger, for appellants. 
Attorney General Hargrove, Fuller & Ashe and Smith & 
Strong, contra. 


Bynum, J. The plaintiffs allege that they are the owners 
of certain bonds of the State of North Caroliva, upon which 
the coupons for the interest semi-annually accruing, for the 
years 1870 to 1874, inclusive, are due and unpaid by the State, 
according to the tenor thereof. 

That the act under which the bonds were issued, provides 
for the assessment, levy and colleetion of a specific tax, an- 
nually, for the payment of the interest as it becomes due, and 
for a sinking fund for the payment of the principal, at the eid 
of thirty years. The prayer of the complaint is that a peremp- 
tory writ of mandamus may be issued to John Reilly, the 
Auditor of the State, commanding him to cause the special tax 
imposed by the act referred to, to be levied, collected and paid 
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into the Treasury for the said years, to provide for the payment 
of the interest, due as aforesaid,upon the bonds of the plain- 
tiffs; and that the Auditor shall place the tax Hats, so prepared 
into the hands of the sheriff of each county in the State. 

The action was commenced by summons issued from the 
proper office, and made returnable before the Judge at Oham- 
bers. Upon the return of the summons, the parties appeared, 
and the defendant moved the Court to dismiss the action for 
the want of jurisdiction, which motion was allowed, the Court 
dismissed the action, and the plaintiffs appealed to the Supreme 
Court. 

So the only question before us is, did the Judgeat Chambers 
acquire jurisdiction of the action thus commenced. 

This will depend upon two other questions. 

1. The nature of the demand set forth in the complaint; and 

2. The construction of our Statutes prescribing the jurisdic- 
tion of the Courts and the mode of procedure therein. 

The Code of Civil Procedure, section 381, provides that 
“ all applications for writs of mandamus shall be made by sum- 
mons and complaint.” And “in all applications when the 
plaintiff seeks to enforce a money demand, the summons shall 
issue and be made returnable, as is prescribed by chap. 18 of 
Battle’s Revisal.’”’ That chapter provides in section 1, that all 
civil actions shall be commenced by issuing a summons, and 
in section 2, that the sammons shall be returnable to the regular 
term of the Superior Court of the county where the plaintiffs 
or one of them, or the defendants, reside, and shall command 
the sheriff to summon the defendant to appear at the next en- 
suing term of the Superior Court, to answer the complaint. 

It is clear, then, from the positive language of the statute, 
that if this action is for a money demand, the summons must 
be made returnable to the Superior Court, in term time only; 
there is no room for construction. 

Is the demand of the plaintiffs then in this action a money 
demand / 
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In the argument, the counsel for the plaintiffs admitted that 
their claim was a money demand, but insisted that in this pro- 
ceeding they were not seeking to enforce a money demand, but 
only a remedy preliminary thereto, to wit: the collection and 
payment of the special tax into the Treasury of the State, which 
tax was pledged by law for the payment of their debt, and for 
the purpose of being so applied. 

This construetion savors of refinement, and to allow it would 
defeat the plain and obvious intent of the provisions of the 
Code. 

The plaintiffs are the holders and owners of certain bonds 
for the payment of money which they allege the State of North 
Carolina owes them and has refused to pay, wherefore they 
resort to this action for the enforcement of this demand, which 
is the most direct and efficacious remedy for collecting the 
money which the law affords them. 

The purpose uf the action is the collection of the debt 
through and by means of this proceeding, either as a direct re- 
sult or as one necessarily incident to and flowing out of the 
action. In a legal sense, it is as much a money demand as the 
old action of debt was, and in some respects it is more so, for 
here the party seeks to lay hold of a specific fund and appro- 
priate it to the satisfaction of the demand. 

There is now, in this State, Art. 4, sec. 1, Const., but one 
form of action, and the writ of mandamus is but a process of 
the Court in that action, the purpose of which writ is in actions 
for money demands, to give the plaintiff a more speedy and 
effectual recovery of his debt, than could be had in the ordinary 
way. ' 

The plaintiffs are secking in this aetion, as the final result, 
termination and fruit thereof, to collect the money due on their 
bonds. In every sense, then, practical and legal, this is, in the 
language of the Code, an “ application where the plaintiff seeks 
to enforce a money demand ;” and by the express words of the 
act, Bat. Rev., chap. 18, secs. 1 and 2, the summons must be 
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made returnable to the regular term of the Superior Court. 

Not having been so made returnable, the Judge at Chambers, 

did not acquire jurisdiction, and the action must be dismissed. 
There is no error. 


Pzr Curiam. Judgment affirmed. 


_—_—————— — 








STATE ov, COUNCIL WEST. 


When a defendant has once been tried and acquitted upon an indict- 
ment, good in forth, no appeal lies, even though the acquittal is in 
consequence of the erroneous charge of the presiding Judge, 

(State v. Taylor, 1 Hawks, 462; Oreedle’s Case, 68 N. O. Rep, 506 cited 
and approved. ) 


InpictmeEnt for an assault, tried at Fall Term, 1873, of Cra- 
ven Superior Court, before his Honor Judge Clarke. 

On the trial the defendant pleaded “ former acquittal ;” and 
it appeared that he had been arrested upon a warrant issued by 
a Justice of the Peace in the township where the offence was 
committed, at the instance of the person upon whom it was 
alleged the assault was committed. That a jury was empan- 
neled and the trial conducted according to law; and that the 
jury on that trial returned a verdict of “ not guilty.” 

No record of this trial was returned by the Justice to the 
Clerk’of the Court as required by the act of the Assembly, and 
after a diligent search no record thereof can be found upon the 
record book, or among the other papers of the Justice, who 
since the trial has died. 

His Honor, holding that all things are presumed to be done 
rightly in the absence of testimony to the contrary, and 
that the case was properly cognizable before the Justice, in- 
structed the jury to return a verdict of “not guilty,” which 
was done, upon which the Solicitor appealed. 
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Attorney General Hargrove, for the State. 
Hi. 0. Bryan, for defendant. 





Bynum, J. This case was argued as if it was here upon a 
special verdict, but upon looking into the record we find such 
not to be the fact, but that the evidence of the State and the 
defendant was submitted to the jury, and the Court having 
charged them they returned a verdict of not guilty. 

When a defendant in a criminal action has once been tried 
and acquitted upon an indictment, good in form, no appeal lies 
even though the acquittal, is in consequence of the erroneous 
charge of the Judge upon the law. No man shall be twice 
vexed for the same offence. State v. Taylor, 1 Hawks, 462; 
State v. Oredle, 63 N. C., 506. 








Per Ovni. ‘No error. Judgment affirmed. 








STATE ov. VERMINGTON and another. 


Justices of the Peace have exclusive jurisdiction of the offence of for- 
nication and adultery. Act of February 16, 1874, chap. 176, sec. 3. 


a Inpicrment for fornication and adultery, tried before his 
|. Honor, Judge Cloud, at the Spring Term, 1874, of Rowan 
| Superior Court. 3 
K- On the trial the defendants moved to dismiss the proceed- ie 
ings upon the ground that under the late act of the General is 
Assembly, conferring jurisdiction upon Justices of the Peace, 
they have exclusive cognizance of the offence with which the i 
defendants are charged. 

His Honor sustained the motion and quashed the indictment; 
from which judgment the Solicitor appealed. 
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Attorney General Hargrove, for the State. 
McCorkle & Bailey, for defendant. 


Ropman, J. This is an indictment for adulterous cohabita- 
tion, found at Spring Term, 1874, of Rowan Superior Court. — 
At the same time the defendants moved todismiss the proceed- 
ings, or as it must be understood, to quash the indictment for 
want of jurisdiction in the Court. The conduct charged is 
made an offence by Rev. Code, ch. 34, sec. 45, (Bat. Rev., ch. 
82, sec. 46,) and being a misdemeanor as at common law, it was 
punishable by fine and imprisonment at the discretion of the 
Court. By an act ratified 16th February, 1874, (act 1873~74, 
ch. 176, sec. 3) the punishment was limited so that it could not 
exceed a fine of tifty dollars or imprisonment for one month. 
By section 13, jurisdiction of the offence was expressly given 
to a Justice of the Peace. This was perhaps unnecessary, as 
the Constitution, Art. IV, sec. 38, expressly gives to Justices 
exclusive criminal jurisdiction of all offences, the punishment 
of which cannot exceed that now limited for this offence. The 
Court acted rightly in dismissing the proceedings as it had no 
jurisdiction. 


Per Curiam. Judgment affirmed. 
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QUINCY F. NEAL, Adm’r., &c. ». JOSIAH COWLES and others. 


If the record of the Court below is false, it cannot be corrected in this 
Court. 


A defendant, by a motion to re-hear a former judgment of this Court, 
cannot call on the Court to specifically perform a contract of com- 
promise, alleged to have been made between the parties in the Supe- 
rior Court. 


‘Morton to rehear a judgment of this Court, rendered at the 
last January Term, 1874, in an action between the same parties 
reported in 70 N. C. Rep. 

All the facts and the grounds upon which the motion to 
rehear is founded, are fully contained in the opinion of Justice 
Ropman and in the report of the case above alluded to. 


Batchelor for the petitioners (defendants.) 
McCorkle & Bailey, contra. 


Ropman, J. This is an application to rehear a judgment of 
this Court at January Term, 1874, reported 70 N. C. Rep. 

It is not contended that there was any error in that judg- 
ment upon the record then before the Court. In order to un- 
derstand the ground of the present application, it is necessary 
to recite as briefly as possible the record of the action. 

The action was upon a note for $2,000, dated 2d March, 
1863, and payable thirty days after demand, or sooner, “ if we” 
(the obligors) “prefer,” &c. The case was tried at Fall Term, 
1870, and the jury found that the note was made by defendants, 
that it had not been paid, and that it should be paid according 
to the scale of Confederate currency for 21st March, 1864. No 
judgment appears from the record before this Court at January 
Term, 1874, to have been entered at the term when the ver- 
dict was found. But plaintiff moved for judgment for the value 
of the note according to the scale at its date, notwithstanding 
the verdict. Tbis motion was continued from term to term, 
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until a Special Term in August, 1873, when the Court denied 
the plaintiff’s motion, and ‘t must be presumed gave judgment 
for plaintiff according to the scale of 21st March, 1864, From 
this judgment the plaintiff appealed to this Court, which allowed 
the plaintiff’s motion, and gave judgment for plaintiff accord- 
ing to the scale of March, 1863. 

The defendant now alleges: 

1. That he had no notice of the appeal by plaintiff from the 
judgment of August, 1873. But it appears of record that 
notice of the appeal was received. If the record is false in that 
respect, it cannot be corrected in this Court. The defendant 
may perhaps have a remedy against the clerk for his false entry. 
On this we express no opinion. But while the record so stands 
it cannot be contradicted here. 

2. That at Fall Term, 1870, (when the jury rendered their 
verdict as aforesaid,) it was agreed between the defendant and 
the counsel for plaintiff, that by way of compromise, the judg- 
ment should be entered according to the verdict applying the 
scale of March, 1864, and that the judgment was accordingly 
so entered, and he produces an extract from the records of the 
Superior Court of that term showing a judgment for $111.83, 
of which $97.38 is principal, which extract is certified by the 
clerk of the Court. No explanation is given to show how this 
extract or additional piece of record is consistent with the rest 
of the record which shows that at that term the plaintiff moved 
for judgment according to the scale of 1863. It does not appear 
that this judgment received the sanction or was ever brought 
to the notice of the Judge. Perhaps it was made upon an 
understanding of compromise, which was afterwards broken, 
in which case the defendants remedy would be by action for 
breach of the contract. But we conceive it is not necessary 
for us to inquire how this entry of judgment was made, or what 
might be its effect if it stood unaffected by the subsequent action 
of the Court. It is clear that the action of the Court at the 
same term in permitting a motion for a different judgment to 
be made and entered of record and continued, and its action in 
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August, 1873, in giving another judgment, could only have 
been upon the idea that the judgment in question was not 
final but remained in feri, until the final decision on the plain- 
tiff’s motion in August, 1873. This is the necessary conclusion 
from the whole record. And this conclusion is confirmed by 
the fact that it does not appear that upon the hearing of the 
plaintiff’s motion in August, 1873, the defendant claimed: that 
any fina] judgment had already been entered, which would 
have been a complete answer to plaintiff’s motion. 

The judgment which the Judge gave at August Term, 1873, 
did not profess or appear to be a judgment agreed on by the 
parties, but did appear to be the judgment of the Judge upon 
applying the law as he conceived it to the facts found by the 
verdict. It thus ignored or repudiated the supposed compro- 
mise judgment, and proves either that that judgment had never 
received the sanction of the Court, or else that the Judge im- 
pliedly set it aside. It seems to us that the defendants have 
had a fair hearing upon the merits of their case, and if every 
fact which they now allege had been (as in fact every material 
one was) called to the attention of this Court at January Term, 
1874, the conclusion would have been the same. The only 
new fact which can be conceived to be of any importance in 
bearing on the decision, is that of the alleged compromise 
which was not executed but remained executory, and upon that 
the defendants may have a remedy by action, if they can make 
out a sufficient case. But they cannot call on this Court by a 
motion to rehear the former judgment to specifically perform 
the contract of compromise. We cannot try the facts of an 
agreement between parties in the Superior Court. We must 
take the record as being true, and if apparently somewhat in- 
consistent, must put such reasonable construction upon it as 
will harmonize the various parts. 







































Per Curmum. Motion to rehear refused. The mover will 
pay costs in this Court. 
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W. G. TEMPLETON », H. C. SUMMERS. 


Where a plaintiff purchases an outstanding incumbrance for $380, for 
the purpose of perfecting his title to a lot of land purchased of the 
defendant, and then sues defendant for a breach of contract in not 
delivering to him a perfect deed, as he promised to do: Held, that 
the sum demanded for the breach of contract being under $200, the 
exclusive jurisdiction of the case was in a Justice of the Peace. 


This was a crvit action, tried before Mitchell, J., at the Fall 
Term, 1373, of Inepetx Superior Court. 

Under the instructions of his Honor, objected to by the de- 
fendant, the jury returned a verdict for the plaintiff; and a 
view trial being refused the defendant appealed. 

The opinion of the Court contains all the facts necessary to 
an understanding of the points raised and decided, 


Armfield, Furches and Collins, for appellant. 
Caldwell, Batchelor and McCorkle & Bailey, contra. 


Bynum, J. The plaintiff purchased two lots of land from 
the defendant, numbered 3 and 4, who executed and delivered 
to the plaintiff separate deeds for each lot. About lot No. 4 
there is no controversy, but the plaintiff alleges that when he 
accepted the deed for lot No. 3, although it was a deed regular 
and valid in form and substance, it was with the promise on 
the part of the defendant that he would afterwards make or 
procure to be made another and better deed, including some 
outstanding encumbrance upon it. That with this understand- 
ing he accepted the deed as a bond for title and paid the whole 
purchase money of lot No. 4 and a part due on lot No. 3, and 
gave his note for $45, the balance of the purchase money. 
The defendant afterwards refused to execute any other deed or 
to procure the conveyance of the outstanding incumbrance 
and sued the plaintiff on his note and recovered judgment, 

The complaint prays for a specific performance on the pay 
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ment of the judgment, or in case that cannct be, then for the 
repayment of the sum paid on lot No. 8. The complaint ad- 
mits that no specific performance can be had, because, in fact, 
the plaintiff himself had completed the title to lot No. 3 by 
purchasing the incumbrance for the sum of thirty dollars, and 
the sum he demands for the non-performance of the contract is 
less than one hundred dollars. 

On the trial the jury, under the instructions of the Court 
that if they found for the plaintiff he could only recover the 
sum paid by him to get in the good title, rendered a verdict 
for $30 and interest. 

The defendant excepted, 1st, to the jurisdiction of the 
Court; 2d. that the promise, if made, was touching the con- 
veyance of lands and was void under the statute of frands, not 
being in writing, and 3d. that having accepted a deed for lot 
No. 3, he must rely upon the covenants therein contained for 
any breack growing out of the purchase of the lots. 

It is unnecessary to examine the two last exceptions, as the 
first one is fatal to the action. The plaintiff having bought in 
the outstanding title, the only matter in dispute, the action in 
point of fact, was instituted to recover the sum of thirty dollars, 
which the plaintiff had to pay in consequence of the alleged 
breach of contract. 

The sum demanded for the breach of contract being less 
than $200, the exclusive jurisdiction was in the Justice of the 
Peace. Art. 4, sec. 33, Const. 

There is error. 


Per Ovrtam. Judgment reversed and action dismissed. 





JUNE TERM, 1874. 





Hyatt v. Myurs ef al. 





LOCKWOOD HYATT eo. R. L. MYERS and another. 


When a nuisance has been established by the verdict of a jury, the pre- 
siding Judge committed no error in giving the defendant to a certain 
time to abate it; and if that was not done, in giving the plaintiff the 
privilege of renewing his motion for an injunction. 


This was a crv action for damages, together with an appli- 
cation for an injunction, tried before Moore, J., at the Fall 
Term, 1874, of Beavrorr Superior Court. 

At the return term his Honor continued the motion for an 
injunction, for the purpose of submitting the allegations as to 
the nuisance complained of to a jury, with leave for the plain- 
tiff to renew the motion at that time. His Honor also directed, 
for the purpose of informing the Court as to the facts upon 
which the plaintiffs motion for an injunction is based, that in 
addition to the issnes arising from the pleadings, the following 
will be submitted. Can the plaintiff be protected from the 
nuisance of smoke and the damages of fire from defendant's 
engine by the adoption of any means or appliances known to 
art, while it remains in its present locality, if so, by what 
means ? 

On the trial the following issues were prepared and submit- 
ted by the plaintiff: 

1. Was the plaintiffs residence set on fire by defendant’s 
mill on the 24th of November last, and is said mill highly 
dangerous in its present locatior to plaintiff's residence ? 

2. Does the plaintiff and his family suffer great inconvenience 
and annoyance from the smoke, soot and cinders being blown 
from defendant’s mill on and in the plaintiff’s house, rendering 
his condition and that of his family uncomfortable and disa- 
greeable, so as to be a nuisance to him? 

Defendants offered certain issues which were not allowed to 
go to the jury by the Court, upon which defendants excepted. 

The jury to whom the issues were submitted rendered their 
verdict that “ the defendant’s mill was a nuisance to the plaia- 
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tiff and his family,” having failed to agree as to the other ques- 
tions submitted to them. 

The defendants excepted to the sufficiency of the verdict, 
because the jury did not pass upon all the issues submitted to 
them. 

The question of damages was not at first submitted to the 
jury, the plaintiff only claiming nominal damages. In record- 
ing the verdict his Honor directed the Clerk to enter of record 
that the jury assess plaintiff's damages at six pence, to which 
defendant’s counsel objected ; whereupon the Court instructed 
the jury that for every violation of a legal right the plaintiff 
was entitled at least to nominal damages, and that if the jury 
believed that the defendant’s mill was a nuisance to the plain- 
tiff, it was their duty to assess his damages at least one cent. 
Defendant objected. 

The jury, upon further consideration, assessed nominal dam- 
ages to the plaintiff, whereupon the following judgment was 
entered up by the Court. 

Upon the finding of the jury the plaintiff renewed his 
motion for an injunction; and it is considered, &c.; that the 
defendants add twenty feet to the height of the smoke-stack 
and attach thereto spark arresters, on or before the 1st day of 
August next. And if upon experiment, the nuisance is not 
abated by this addition to the smoke-stack, plaintiff has leave 
to renew his motion for a perpetual injunction. It is consid- 
ered that plaintiff recover of the defendants the damages, &c. 
From this judgment defendants appealed. 






































Warren & Carter and Myers, for appellants. 
A. M. Moore, Batile & Som and J. A. Moore, contra. 





Serriz, J. While Courts of equity are slow to interfere in 
cases of private nuisance, yet they will do eo if the fact of 
nuisance be admitted or established at law, whenever the nature 
of the injury is such that it cannot be adequately compensated 
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by damages, or will occasion a constantly recurring grievanve. 
Adams Eq. 211; Story Eq. 926; 2 Dev. Eq. 38. 

In the case before us, the plaintiff having established tke 
nuisance by an issue before a jury, may sue repeatedly and in 
that way, probably, compel the defendant to abate it. 

Failing in that, under our old system his remedy would be 
to file a bill inequity. And then whether equity would enjoin 
or not, would depend upon circumstances. If the nuisance 
were serious and wanton, then it would be restrained as a mat- 
ter of course. So too, if it were continuing and constantly 
annoying. But otherwise, if it were useful to the defendant 
and of trifling injury to the plaintiff, for this, compensation 
could be made in damages; or if the public benefit over-bal- 
anced the private injury, for these, private interest must yield 
to the public good upon fair consideration. Under our new 
system, blending law and equity, everything may be consid- 
ered in the present action. 

The plaintiff having established the nuisance by the verdict 
of the jury, it was proper for his Honor to consider whether 
he would leave the plaintiff to his repeated actions, or whether 
he would restrain or abate the nuisance by an order in this 
cause. 

He determined upon the latter course; and the amount of 
his judgment is to give the defendant time to abate the nuisance. 
If the defendant fail to do so, then at the appointed time he 
will hear a motion for an injunction. This, so far as we can 
now see, was proper. What he will do, or what he ought to 
do, if that motion is made, we cannot nowsee. Having heard 
the trial, he seems to have been satisfied that he ought to inter- 
fere by injunction. That may be so; but the facts are not 
stated so as to enable us to determine the matter. 

If there be dissatisfaction with the order which his Honor 
shall see proper so make, upon hearing the motion for an in- 
junction, and either party shall appeal, it will be necessary to 
state the facts (not the testimony) so that this Court can review 
the action of his Honor. 

18 





is “ithe a. aes + 


IN THE SUPREME COURT. 





CaLvERT ef al. v, PEBBLES et al., 





All that we can say now is that there is no error in what has 
been done, except, perhaps, the suggestion to the defendant, 
for so we must consider it, to abate the nuisance by raising the 
smoke-stack ; for aught that appears, that might aggravate the 


nuisance. | 
It would have been more appropriate simply to have allowed 


the defendant time to abate the nuisance. 
Let this opinion be certified, &c. 


Pr Curiam. Judgment accordingly. 








SAMUEL CALVERT and others ». NIOHOLAS PEEBLES and others. 


When a stranger administers on the estate of one of several wards own- 
ing a common fund, he can and ought to make an actual division of 


the fund with the guardian of the surviving wards, and file in Court 
an inventory and descriptive list of the bonds, notes and other items 


comprising the estate. 

If the guardian makes himself administrator of one of his wards, he 
must also sever the tenancy in common, and file of record an inventory 
and descriptive list of the separate share of his intestate, (ward.) 

(Graham's Adm’r. v. Davidson, 2 Dev. & Bat. Eq. 115; Wood v. Bar- 
ringer, 1 Dev. Eq. 67; Speight v. Gatling, 2 Dev. Eq. 5, cited and ap- 
proved.) 


This was a crvit, action by one set of sureties against another 
set for a fund in the hands of the sheriff, tried nt the Fall Term, 
1873, of NorrHamprton Superior Cont before hie Honor, Judge 
Albertson. 

His Honor, upon the hearing 0’ tire ose in the Court below, 
being of opinion with the defendants, gave juayment diemise- 
ing the action, From this judgment plaintiffs appealed. 

All the facts pertinent to the questions raised and decided 
are set out fally in the opinion of the Oourt. 
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Smith & Strong, for appellants. 
Barnes, contra. 


Byyvum, J. Prior to 1859, the defendant, Nicholas Peebles, 
became the guardian of four wards, brothers and sisters, who 
owned a fund in common, consisting of notes and bonds, and 
the plaintiffs became sureties on his guardian bond. 

Edward Peebles, one ot the wards, died in January, 1859, 
and in March following the said guardian became his admin- 
istrator. . 

The distributees of Edward are his surviving brothers and 
sisters, the wards aforesaid, and the wife, and Ella, infant 
daughter of the said Nicholas, who himself separated the share 
- of his intestate from the common fund, and held the same as 
the sole property of the intestate. 

In distributing the estate of Edward among the next of kin, 
he again separated in certain bonds, the share of Ella, for whom. 
he afterwards became the guardian, to wit, at December Term, 
1861, and gave bond with the defendants, Boone, Stephenson 
and Capehart, as his sureties, and he assigned to her the bond 
in controversy. At December Term, 1850, Nicholas, the ad-. 
ministrator, filed a petition for the settlement of the estate of 
Edward and at March Court, 1860, made a final settlement of 
the estate, prior to which time he had lent Ella’s share to the- 
county of Northampton. 

In making these several divisions of the common fund, the- 
said Nicholas acted alone and represented himeelf, all the in- 
terests involved, and at the time he appropriated this fund to 
Ella, he also made a like appropriation to his other wards, in 
other funds, to the full amount of their shares in Edward’s 
estate. 

The plaintiffs are the sureties on the guardian bond of the 
original wards, and the defendants are the sureties on the 
guardian bond of Ella, and both sets of sureties have paid large 
sume,as sureties on their respective bonds, owing to the default 
of the guardian who had become and is now insolvent. Nich- 
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olas Peebles has recovered judgment for $1000, balance due on 
the bond lent as aforesaid, which sum is in the hands of the 
sheriff, and is claimed by the said Nicholas, as the property of 
his ward, Ella. 

The plaintifts claim that the said sum is stilF a part of the 
common fund of the original wards, undivided, and that their 
shares, to wit, three-fifths thereof, should be applied in their 
exonerafion as the sureties on said guardian bond. The de 
fendant, Nicholas, claims that the sum is the separate estate of 
his ward Ella, by virtue of the facts hereinbefore stated, and 
that she jis.entitled to the whole sam. 

His Honor below, being of opinion that the fund was the 
sole property of Ella, dismissed the action, and the plaintiffs 
appealed to the Supreme Court. 

if upan the death of Edward his administrator did not make 
an actual.severance of his part from the eommon fund so as to 
coustitute it the separate estate of the intestate, in specie, the 
tenancy in common still subsists, and the plaintiffs are entitled 
to recover. 

If it was then so divided as to become the separate estate of 
the intestate in the hands of the administrator, yet, unless upon 
the final settlement of Edwards’ estate, he divided that and set 
apart the share of Ella, with the same unequivocal acts of sev- 
eranee and appropriation, the fund would still be common, ‘al- 
though new tenants had been let in, and the plaintiffs would 
be entitled to recover. 

"Where a stranger administers upon the estate of one of sev- 
eral wards owning a common fund, he can and ought to make 
ran actual division of the fund, with the guardian of the sur- 

viving wards and file in Court an inventory and descriptive 
list of the bonds, notes and other items comprising the estate. 
In such case, ‘fhe division would be valid, because the admin- 
istrator is dealing at arms length with a party, competent and 
lhaving power to act. Ifa guardian makes himself the admin- 
%strator of one of his wards, he cannot, by assuming this double 
character, evade the duty of severing the tenancy in common, 
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by other methods equally distinctive and unequivocal. In this 
case, if he as administrator, had filed of record an inventory 
and descriptive list of the separate share of his intestate, if, as 
guardian of Ella, he bad returned of record her separate estate 
and of what it consisted ; if on the final settlement of the estate 
of Edward, made with the Court in 1860, as ‘he alleges, he had 
filed a circumstantial account of the character and articles of 
the estate, remaining in his hands for distribrtion, as our laws 
respectively require, then cotemporaneons acts would have 
shown that he attempted at least to make theseseveral divisions 
of the common fund which he claims to have made. Rev. 
Code, chap..46, secs. 24 and 25, and chap. 24, secs. 11 and 12, 

From the time Nicholas Peebles came into possession of this 
common fund of his warda, in 1856, he never loses the domin- 
ion over the whole or any par} of it. First as guardian, then 
as administrator and finally as guardian of Ella, he steadily fol- 
lows and retains the exclusive control of the entire fund. As 
administrator, he could not deal and settle with the guardian, 
and as guardian, he could not settle with the administrator, be- 
cause he had voluntarily assumed both characters, and he failed 
to invoke the aid and sanction of the Court in dividing the 
common fund in severalty. From his appointment as guardian 
in 1856, as administrator in 1859, and as guardian again in 
1861, it does not appear that any act was done or record made 
cotemporaneous with and indicating these alleged divisions, 
though in each case required by law. 

The only evidence supporting the answer is that df W. W. 
Peebles, who states that about two years before the action 
against the county for the fund now in dispute was begun, he 
was employed by Nicholas Peebles to bring the action, who 
then claimed this fund as the separate estate of Ella. This 
was several years after the war and after all the common fand, 
except this, had been lost or wasted, when it was his manifest 
interest, to set up the claim in behalf of his daughter. 

If this proot establishes any thing it is that no claim for Ella, 
in this fund, was asserted by act or word, prior to that time. 
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This course of dealing with the common fund is referred to, 
not to contradict, but to interpret and put a proper construction 
upon the case agreed, which is but a meagre statement of con- 
clusions rather than facts. 

This action is to be considered as if brought by the wards 
against their guardian, for an account and the payment of their 
shares, alleging that this sum in dispute, is a part of the com- 
mon fund, and that this alleged partition and assignment to 
Ella, never took place. If when so called on, he in answer, 
contents himself with a simple affirmation of the division and 
a general denial of the allegations, leaving his wards to make 
full proof if they can, he violates the plainest principles of 
equity. For there is no trust which can be reposed in one 
person over the property of another, in regard to the manage- 
ment of which a full and detailed account is more imperiously 
demanded, than in that which the law confides to a guardian, 
over the estate of the ward. Graham, Adm’r, v. Davidson, 
2.D. & B. Eq., 155. An e parte settlement by an adminis- 
trator with the County Conrt, is not binding on the next of 
kin. Wood v. Barringer, 1 Dev. Eq., 67, and that even if 
honestly made. Speight v. Gatling, 2 Dev. Eq., 5. 

Where negroes were specifically bequeathed to two, and the 
share of one was set apart, and a profit was made by the ex- 
ecutor, on the other share reserved for an infant, this was held 
to be no severance of the tenancy in common, until the infant 
should arrive at age and comfirm it, and that in the mean time, 
the profit might be recovered in a joint bill by the two legatees. 
Wood v. Barringer, 1 Dev. Eq., 67. 

So here we hold that the facts agreed do not constitute a 
severance of the tenancy in common of the original fand owned 
by the intestate Edward in common with his brothers and 
sisters, nor of Ella’s tenancy in common in the intestate, Ed- 
ward’s share of the original fund. 

The plaintiffs are therefore entitled to the relief they ak 

Judgment reversed. Let a decree be drawn in conformity 
with this opinion, and reference to the Clerk. 

Pzr Curiam. Judgment reversed. 
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STATE o. D. M. WIDENHOUSE and WM. FURR. 


The defendants, who rode te and fro along the public highway, shout- 


ing, cursing and using violent and menacing language, stopping in 
front of the prosecutor’s house, and in his presence, (the prosecutor 


owning the land on both sides of said road,) are guilty of Forcible 
Trespass. 
( Buchner’s Case, Phill. 558, cited and approved.) 


Inpicrment for a forcible trespass on a public highway, tried 
before Logan, J., at the Spring Term, 1874, of Oasarrvs Su- 
perior Oourt. 

On the trial in the Court below, the jury returned a special 
verdict, substantially finding the following facts: 

The prosecutor lived in forty yards of the public highway, 
which ran in front of his house and on both sides of which he 
owned the land. That at the time of the alleged trespass, the 
defendants, near dusk, came riding violently along the road in 
front of his house; that after passing they wheeled and passed 
back along the same; that they then got down in front of his 
house and danced and sung and cursed; and that all the time 
they were riding they kept up a ijoud noise and cursed and 
swore and made a noise like preaching, so that he and his 
family were greatly disturbed thereby. The prosecutor’s wife 
was sick, under the care of a physician and was seriously dis- 
turbed and troubled. Having continued at this sometime, the 
proseentor went out to the defendants at the road in front of 
his ‘house, and forbade them to do so any more, and threatened 
them with a prosecution if they repeated the offence, request- 
ing them toleave. That this only seemed to make them worse, 
and they continued to ride up and down the road in front of 
his house, shouting, cursing, singing, until 11 o’clock at night, 
riding backwards and forwards abvut forty times before they 
left, which they did at last, firing off two shots before doing so. 

His Honor held upon the foregoing facts that the defendants 
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were not guilty, discharging them from custody, from which 
judgment the Solicitor appealed. 


Attorney General Hargrove, for the State. 
No counsel in this Court for defendants. 


Serriz, J. All the questions presented by the record in 
this case are discussed and well decided in State v. Buckner, 
Phil., 558. 

It is there held that where the land on both sides of the 
road, whether public or private, belongs to the prosecutor, he 
is the owner of the soil over which the road runs, and persons 
who stop upon such road and use violent and menacing lan- 
guage to him are guilty of forcible trespass. 

The only privilege which the public have in a public road 
is that of passing over it, and those who abuse that privilege 
become trespassers ab initio. 

Let it be certified that there is error, to the end that the Snu- 
- perior Court may proceed to judgment upon the special verdict. 


Per Ovriam, | Judgment reversed. 








BALLARD v, Kruparrick ef al. 





JOSEPH BALLARD vo. W. L. KILPATRICK and others. 


In administrations granted since the ist day of July, 1869, the Probate 
Judge alone has jurisdiction to compel the administrator to a settle- 
ment and to state his account, and apportion the assets among the 
creditors. Bat. Rev. chap. 90, sec. 1. The Probate Court has like- 
wise power, upon a deficiency of assets, to order a sale of the land. 


Every action brought in the Probate Court to recover a debt against an 
administrator is necessarily a creditor's bill, as all the creditors must 
be brought in and their claims ascertained, before any judgment for 
the payment of any one can be given. 

(Pelletier v, Saunders, 67 N. C. Rep. 261, cited and approved.) 


Serre, J. Dissenting. 


Crvit action in the nature of a creditor’s bill against the 
administrator and others, tried before his Honor, Judge Clarke, 
at the Fall Term, 1873, of Jonzs Superior Coart. 

Defendants demurred to the plaintiff’s complaint upon the — 
ground that the Superior Court did not have jurisdiction of 
such action. On the hearing, his Honor sustained the de- 
murrer and dismissed the action. Plaintift appealed. 

The allegations of the complaint, so far as are pertinent to 
the decision of this Court, are stated in the opinion of Justice 
RopMan. 


Green, for appellant. 
Hubbard, contra. 


Ropman, J. At Spring Term, 1872, of Jones Superior 
Court, before the Judge of the Court, the plaintiff, on behalf 
of himself and all other creditors of one Council Gooding, 
brought an action and filed his complaint, of which the allega- 
tions at present material are these : 

1. That Council Gooding is indebted to plaintiff ; 

2. Gooding died during the late war intestate ; 
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3. Certain of the defendants, without authority, took and 
equandered his entire personal estate ; 

4. In August, 1871, Isaac Gooding became administrator of 
Council Gooding, but has no assets ; 

5. That Council Gooding died seized of certain lands, which 
it is prayed may be suld and the proceeds applied to the pay- 
ment of his debts. 

Defendants demur for want of jurisdiction. 

As original administration was granted after Ist July, 1869, 
the settlement of the estate is governed by the act of 1868-9, 
chap. 113, and by the act of 1871-2, chap. 213, (Bat. Rev. 
chap. 45.) 

By those acts the Probate Judge alone has jurisdiction to 
compel the administrator to a settlement and to state his ac- 
count and apportion the ascets among the creditors. Act, Bat. 
Rev., chap. 90, sec. 1, and Acts, chap. 45. Every action 
brought in that Court to recover a debt against an administra- 
tor is necessarily a creditor’s bill, as all the creditors must be 
brought in and their claims ascertained before any judgment 
for the payment of any one can be given. That Court also 
‘has power upon a deficiency of assets to order a sale of the 
lands. Bat. Rev., chap. 45, sec. 61; Pelletier v. Saunders, 67 
N. ©. Rep. 261. 

So that the Probate Court has jurisdiction to give complete 
relief and the Superior Court cannot consistently with that act 
give any at all. See sec. 95, Bat. Rev., chap. 45. 

The act of 18701, chap. 108, Bat. Rev., chap. 17, secs. 
425, 426, substantially re-enacted by the act of 1872-’3, chap. 
175, sec. 3, does not apply. It is not within the words or in- 
tent of the act. The Legislature could not authorize the Su- 
perior Court (held by the Judge,) to take the account of an ad- 
ministrator who administered after 1st July, 1869, except by 
an act repealing pro tanto the act chap. 45 of Bat. Rev., and 
conferring the powers therein conferred on the Probate Judge 
on the Judge of the Superior Court. To construe the act in 
question as having this effect would produce so much incon- 
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venience and so disarrange the working of the provisions of 
the acts found in Bat. Rev., chap. 145, which contain the gen- 
eral law for the settlement of all estates in which criginal ad 
ministration was granted after Ist July, 1869, that we should 
be disposed to give it that construction only, if the intent of 
the Legislature was plain. 

The decision we now make is not contrary to any heretofore 
made as to the effect of the several acts curing defects of ju- 
risdiction. In all previous cases before this Court, the original 
grant of administration was prior to let July, 1869, when the 
act for the settlement of estates went Mto effect. In the pres- 
ent case it is after that date. It is highly desirable that there 
should be bat one Court in which such actions should begin, 
and sufficient time has elapsed since the passage of the act con- 
ferring the exclusive original jurisdiction in such cases on the 
Probate Courts to enable the profession arid the people to have 
been informed of them. 


Per Ovriam. Demurrer sustained and action dismissed for 
want of jurisdiction. 


Serre, J., dissenting. I dissent from the opinion of the — 
majority of the Court, believing the defect of jurisdiction to 
have been cured by the act of 187071, chap. 108, and the act 
of 1872-73, chap. 175. Bell v. King, 70 N. O. Rep. 330, 
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H. T. FARMER oe. W. H. WILLARD, 


A sells a tract of land to B, agent of C, taking in payment therefor 0's 
check on a bank in Columbia, 8. C.. at the same time making C a 
deed ; upon presentation the payment of the check was refused, and 
B, the agent, duly notified thereof. In this action to recover the value 
of the check, Held that notice of its non-payment to the agent was 
notice to the principal: Held further, that the consideration of the 
check being land sold in 1865, the jury might ascertain the value of 
the land in present currency, and return that as their verdict. 


Héld also, that, as C accepted a deed for the land through his agent B, 
that was a sufficient compliance with the law in relation to frauds and 


fraudulent conveyances. 
(Hibbard v. Troy, 2 Tred. 134; Robeson v. Brown, 63 N. C, Rep. 554, 
cited and approved.) 


Crvm action upon a bill of exchange given in the purchase 
of a certain tract of land, tried betore Henry, J/., and a jury, 
at the Spring Term, 1874, of Buncompe Superior Court. 

The following are the facts material to an understanding of 
the points raised and decided in this Court, as they are con- 
tained in the “case settled” and sent up with the record. 

The plaintiff sued out his writ 4th April, 1867, under our 
former system of procedure, and at the return term declared 
for the value of a certain tract of land and exhibited a bill of 
- exchange, drawn by the defendant on a Bank of Columbia, 8. 
C., for the sum of $80,000. It was in evidence that the defen- 
dant had employed one J. D. Hyman as an agent for him, to 
purchase real estate in Western North Carolina, and had drawn 
this bill of exchange, dated — day of February, 1865, in favor 
of his said agent, to make the payments for the lands he, the 
agent, might purchase. 

Hyman, the agent, had purchased of the plaintiff 400 acres 
’ of land, and taken a deed on the 8th April, 1865, in the name 
of the defendant ; and had endorsed the bill of exchange with 
instructions to proceed at once to Charlotte, N. C., and present 
it for payment, the Bank of Columbia having removed to that 
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place to escape Sherman’s army. The plaintiff presented the 
bill at the Bank at Charlotte and payment was refused, the 
officers alleging that they had madea “forced loan” to the 
Confederate government and had no funds. Immediately 
thereafter the plaintiff returned to his home and informed Hy- 
man, the agent, of the refusal to pay by Bank, &c. The bill 
was not protested, it appearing that on account of the confusion 
and disorder preceding the approach of the Federal army, then 
hourly expected at Charlotte, no Notary Public or other proper 
officer could be found; and no notice of its non-payment was 
ever given to the defendant, Willard. 

It also appeared that while the Bank was at Columbia, de- 
fendant had a large amount on deposit, sufficient to pay off the 
debt, &c.; it did not appear that after the removal to Charlotte 
and after the occupation of that place by the United States 
Troops, the business of the bank was carried on. 

The Court instructed the jury to find: 1st, Whether the 
check had been presented according to the instructions of the 
agent, Hyman, for payment, and if payment thereof had been 
refused ; 

2d. The value of the land sold. 

The jury found both issues for the plaintiff, and assessed the 
value of the land at $2,000. The plaintiff desired another issue 
submitted to the jury, which the Court refused, viz: whether 
the defendant had sufficient funds in the Bank at the time the 
check was presented to pay it. The defendant contended that 
if the plaintift abandoned the check and declared for the value 
of the land, he could not recover, because there was no memo- 
randum in writing of sale or of promise to pay. His Honor 
was of a contrary opinion and ruled otherwise. 

There was a judgment for the plaintiff in accordance with 
the verdict for $2,000, from which judgment defendant ap- 


pealed. 


Fuller & Ashe, for appellant. 
No counsel contra in this Court. 
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Brum, J. Hyman wae the agent of Willard to purchase 
land, and it was his duty to reduce the bill of exchange to cash 
and with it to pay for the land purchased. Instead of doing 
this himself, he paesed the bill of exchange to the plaintiff with 
instructions to present it to the Bank at once. The plaintift 
followed the instructions and duly notified the agent of the non- 
payment. 

Notice to the agent was notice to the principal. If there was 
laches it was on the part of the agent in not duly notifying the 
drawer of the dishonor of the bill, but with this cause of quar- 
rel between principal and agent, the plaintiff has no concern. 
His cause of action arose on the non-payment when he presen- 
ted it according to his instructions and gave notice thereof. 
Hubbard v. Troy, 2 Tred., 184. . 

lt was objected that the plaintiff could not recover the value 
of the land, because there was no note or memorandum in wri- 

ting, given by the party to be charged. But if this case fell 
within the operation of the statute of frauds, the case shows 
that a deed for the land was made to and accepted by the de- 


’ _ fendant through his agent, and this would be a compliance 


with the statute. Certainly when the defendant purchased 
and took a deed for the land, he was bound to the plaintiff for 
the purchase money, and the action was properly brought on 
the evidence of debt, to wit, the bill of exchange. It being a 
Confederate debt, it was competent for the plaintiff to show 
what was the consideration of the contract, and it was the duty 
' ofthe jury to determine the value of the contract in present 

' currency. Bat. Rev., ch. 34, sec. 7. Robeson v. Brown, 68 
N. C., 554, and subsequent cases. The consideration of the 
bill was land, and the jury, by their verdict, have ascertained 
its value in the present currency. 

There is no error. 


Perr Curiam. Judgment aftirmed. 











F. P. BIDWELL and wife ». R. W. KING. 


An action to recover a legacy of $150, although it is alleged the execu- 
tor promised to pay the interest on it and failed, must be brought in 
the probate Court of the County in which the will was proved. 

(Miller v. Barnes, 65 N. CO. Rep, cited and distinguished from this; Stanly 
v. Mason, 69 N, C. Rep. 1; Foy v. Morehead, Ibid, 512, cited and ap- 
proved,) 


This was a crviy action against the defendant as executor, 
to recover a legacy, tried before Mitchell, J., at Fall Term, 
1873, of AttecHany Superior Court. 

The feme plaintiff, residing in Alleghany county, became 
entitled to a legacy under the will of her grand-mother, who 
died in Lenoir county, in which her will was admitted to pro- 
bate and the defendant, a resident therein, qualified as executor. 

The plaintiff alleges that the defendant promised to pay her 
the interest on the legacy until a certain contingency arose, 
(her marriage,) at which time he was to pay the principal 
thereof. That she had intermarried with the other plaintiff, 
and that defendant had failed to comply with his promise. 

At the return term the defendant moved to dismiss the com- 
plaint for want of jurisdiction, in this, that the action ought to 
have commenced in the Probate Court. At the trial his Honor 
overruled the motion; when the defendant demanded that it 
should be transferred to the Superior Court of Lenoir county. 
His Honor refusing this, the defendant appealed. 


Attorney General Hargrove and Furches, for defendant, 
No counsel contra in this Court. 


Ropman, J. Two objections are made to plaintiff’s action. 
1. That it should have been brought in the Probate Court. 
We are of opinion that it should have been. The facts do not 
bring it within the principles decided in the case of Miller v. 
Barnes 65 N. O. Rep. 67. Here it is not alleged that the 
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defendant ever promised to pay the principal of the legacy ; 
although it is alleged that he promised to pay the annual inter- 
est, and failed to do it. The Probate Court has general origi- 
nal jurisdiction of actions to recover legacies. Bell v. King, 
70 N.C. Rep 330, aud no circumstance is here alleged to make 
the case an exception to the general rule. The Superior Court 
had no jurisdiction of the action. 

2. An executor is entitled to be sued in the county in which 
he proved the will and qualified as executor. Stanly v. Mason, 
69 N. OC. Rep. 1, and Foy v. Morehead, Id. 512. 


Perr Curiam. Action dismissed. 








STATE ov. JAMES B. LANIER. 


Riding unarmed through a Court House, after the Court has adjourned 
and the crowd gone home, may or may not be a criminal offence, ac- 
cording to circumstances. It is for the jury to say, whether or not 
it was done in such manner and in such presence and at such time as 
would make the offence criminal. 


(State v, Huntly, 3 Tred. cited and approved.) 


Invicrment for an affray in riding a horse through the court 
house, tried before Cloud, J., at the Spring Term, 1874, of 
Davie Superior Court. 

On the trial below, under the directions of the Court, the 
jory found the defendant guilty, and from the refusal ot his 
_ Honor to grant a new trial, the defendant appealed. 

The evidence is sufficiently stated in the opinion of the Court. 


McCorkle & Bailey, for defendant. 
Attorney General Hargrove, for the State. 
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Sertix, J. The elementary writers say that the offenceSof 
going armed with dangerous or unusual weapons is a crime 
against the public peace by terrifying the good people of the 
Jand, and this Court has declared the same to be the common law 
in State v. Huntley, 3 Ired. 418. It is evident that the indict- 
ment before us was drawn upon the assumption that the facts 
in the case would bring it within the spirit of this offence. 
Only two witnesses were examined upon the trial, both on be- 
half of the State. One of them testified that he was in the 
sheriff’s room, on the side of the passage of the court room, 
and heard an unusual noise, when he opened the door and ran 
out and saw the defendant on horseback passing out of the 
north door of the passage of the court house. This was after 
Court had adjourned in the evening. That the defendant was 
preparing to ride in again, when he’ was met and stopped by 
the sheriff, and he then rode off. From the noise, the witness 
judged that he rode through the passage of the court house in 
acanter. Witness thought the defendant was drunk, but had 
no reason for so thinking except that he would not have ridden 
through the court house if he had been sober. Witness also 
swore that he saw a good many persons in the street near 
enough to have heard the noise occasioned by riding through 
the passage. 

The other witness testified that Court had adjourned for the 
day and that it was late in the afternoon. He was up stairs in 
the court room and heard the noise below and started down to 
see what it was ; saw the defendant at the south door, who said 
to him, “clear the track, the rider is up,” the defendant at the 
same time laughing ; that the people had generally gone home 
and no one was present but Clouse, the other witness for the 
State. Witness said to defendant, “don’t ride through here 
any more.” Defendant replied, “well I won’t,” and rode off, 
being in a perfect good humor. Witness saw no arms of any 
kind. 

His Honor instructed the jury that if they believed the tes- 
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timony of either one of the witnesses, they must return a ver- 
dict of guilty. 

While this was very bad behavior by the defendant, we can- 
not say, as a conclusion of law, that the evidence makes him 
guilty of a criminal offence. 

In this case we attach no importance to the fact that the de- 
fendant had no arms, for we think it may be conceded that the 
driving or riding without arms through a court house or a 
crowded street at such a rate or in such a manner as to endan- 
ger the safety of the inhabitants amounts to a breach of the 
peace and isan indictable offence at common law. United 
States v. Hart, 1 Pet. ©. O. R. 390. 

But does the proof in this case sustains the allegations of the 
indictment ? 

We conceive that the riding through a court house ora 
street at 12 o’clock at night, when no one is present, is a very 
different thing from riding through at 12 o’clock in the day, . 
when the court house or street is full of people. 

The same act may be criminal or innocent, according to the: 
surrounding circumstances. Here it seems, according to both 
witnesses, that only they and the sheriff were actually present,. 
though one witness stated that he saw a good many persons in. 
the street near enough to have heard the noise. 

We think his Honor should have left it to the jury to say. 
whether under all the circumstances the defendant was guilty 


or not guilty. 
There is error, which entitles the defendant to a venire de 


nowo. 


Per Ourmm Ventre de novo.. 











ALFRED PALMER oe. R. T. BOSHER and F. 0.. CLARK. 


The Clerk of the Superior Court has jurisdiction to vacate an‘ attach- 
ment, notwithstanding the act of 1870-'71, chap. 166, makesthe pro- 
cess returnable to Court in term time. 

A plaintiff has a right to amend his affidavit esto mere matters: of form ; 
and if he is ready to swear to the amended affidavit, it iserrorin: the 
Clerk to refuse it. 

(Hughes v. Person, 68 N. OC, Rep..548; cited and. approved), 


Motion to vacate an attachment,.heard upon appealifrom the ~ 
Olerk of Waxes Superior Court, by his Honor Judge Waits, at 
Spring Term, 1874. 

Plaintift obtained a warrant of attachment against the defen- 
dants upon the following affidavit, to wit :. 


“Waxes County: Iv toe Supsaior: Court. 


Alfred Palmer, plaintiff, 


inst : 
R. T. Biches, and Affidavit. 


F. ©. Clark, defendants. 


Alfred Palmer of the county of Wake, being duly sworn, 
Bays : 

1. That during the year one thousand eight hundred and 
seventy-three, the said R. T. Bosher and F. O. Olark, defend- 
ants, become indebted to him in the sum of three hundred and 
seventy-six dollars for work and labor done and performed by 
the plaintiff for said defendants during said year on their plan- 
tation near Raleigh, N. ©O., and upon whose crops he has 
acquired a laborer’s lien under the statute in such.case made: 
and provided. 

2. That the said Alfred Palmer is about to commence an 
action in this Court against the eaid R. T. Bosher and &. O.. 
Clark, and has issued a summons therein. 
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3. That the said R. T. Bosher and F. ©. Clark is removing 
or are about to remove some of their property from the State, 
with intent to defraud their creditors, and have assigned, dis- 
posed of, and secreted, (or) are about to assign, dispose of, (or) 
secrete some of their property with intent to defraud their 
creditors. 

(Signed,) ALFRED PALMER. 


Sworn to before me, Jno. N. Bunting, Clerk of the Superior 
Court, Wake county.” 


The defendants, after due rotice, appeared before the Clerk 
and moved to vacate the attachment upon the grounds of in- 
sufficiency in their affidavit. Plaintiff contended that the 
‘Olerk had no jurisdiction of the motion, and upon this being 
decided against him, moved to amend the affidavit by striking 
out the words in the 3rd paragraph, “is removing or are about 
‘to remove some of their property from the State with intent to 
defrand their creditors, and;” motion overruled, and the order 
granting the attachment vacated. Plaintiff appealed, and at 
the ensuing term his Honor affirmed the judgment of the Clerk 


when the plaintiff again appealed. 


Jones & Jones, for appellant. 
Busbee & Busbee, contra. 


Ropman, J. 1. The first question is, whether the Clerk of 
the Superior Court had jurisdiction to vacate the attachment. 
We think there can be no doubt that he had. Sec. 212, CO. C. 
P. says, “‘ Whenever the defendant shall have appeared in such 
action he may apply to the Court in which such action is pend- 
ing, or to the Judge thereof for an order to discharge the same,” 
&c. By the words “the Court” in OC. ©. P. is meant the 
Clerk of the Uourt, unless otherwise indicated. There the 
Olerk is expressly indicated as an officer that may be applied 
sto, because either the Court or the Judge may be applied to, 
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and “the Court,” as distinguished from the Judge, must mean 
the Olerk. 

This jurisdiction is not taken away by the act of 1870~71, 
ch. 166. That act, sec. 1, enacts that the attachment “ shall 
be returnable in term time to the Court from which the sum- 
mons issues.” 

The case of Backalan v. Littlefield, 64 N. C., 233, as it was 
decided before the passage of this act, has no bearing on its 
construction. 

Sec. 212, ot C. C. P. remains in effect, except so far as it is 
modified by the later act cited. It does not necessarily follow 
that because the attachment is returnable to a regular term, 
that the defendant may not voluntarily appear before the return 
day, and move either before the Clerk or the Judge to vacate . 
it. The act of 1870-71, was apparently made in favor of de- 
fendants; but it would be a great hardship upon a defendant 
whose property had been seized under an irregular attachment 
if he were prohibited from having it set aside until the regular 
term of the Court, which might be nearly six months after the 
seizure. There is nothing inconsistent in such appearance and 
motion before the return day. As no return has been made 
the defendant is under the burden of showing that the attach- 
ment has been eerved on his property ; but having shown this 
it would be an unnecessary delay of justice and inconvenient 
to both parties to continue to deprive him of the possession of 
his property by irregular and illegal proceedings. We should 
be reluctant to give this effect to the provisions of the act of 
187071, and we think the words by no means require it. 

2. The second question is, whether the Clerk should have 
allowed the plaintiff to amend his affidavit, which was the 
foundation of the warrant of attachment. 

We do not decide that the original affidavit was insufficient. 
If it had set forth nothing more than that the defendants were 
about to remove their property; it would have been defective 
under the decision in Hughes v. Person, 63 N. O. Rep. 548, 
for not stating the grounds of plaintiff’s belief. 
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But we think it was not defective because it stated that 
defendauts were removing, or were about to remove, their 
property in the alternative. A plaintiff may not know with 
such certainty as to enable him to swear to it, whether a de- 
fendant is only about to remove his property or has actually 
beguu removing it. The truth of either fact might depend on 
the hour of the day when the affidavit-was mace. An affida- 
vit which stated that defendant was about to remove his prop- 
erty, (giving the grounds for the belief,) or had removed it, _ 
could not be irregular. 

But this question does not arise here. The plaintiff admit- 
ted that his original affidavit was insufficient in form by mov- 
ing to amend it. We do not wish to be understood as holding 
that an affidavit for an attachment defective in substance, may 
be amended so as to sustain the warrant of attachment. We 
are inclined to think that, as in the parallel case of an injunc- 
tion, if the original affidavit was insufficient in substance to 
sustain the attachment, it could not be amended so as to do so. 

The amendment moved for in this case, was one of form 
only. The plaintiff could have been convicted of perjury on 
his affidavit, if it were proved both that defendant was not 
removing and had no intention of removing his property. ‘To 
strike out that part of the affidavit that defendant was about 
to remove, &c., left to the defendant the right to charge the 
plaintiff with perjury if the fact of actual removal was not true. 

The objection of the defendant was, that plaintiff did not 
swear to his motion. For aught that appears he was ready to 
swear again to his original affidavit, after it was amended. But 
the Clerk cut him off before he came to that stage of the case. 
He might well have told him, I will allow your motion to 
amend, if you will swear to your affidavit atter it is amended. 
But he says, I will not allow you to amend your affidavit at all. 
He allowed the plaintiff no opportunity to swear to the aflida- 
vit as proposed to be amended. 

We think the Judge of the Superior Court erred in con- 
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firming the order of the Olerk of the Superior Court in 
vacating the attachment. He should have reversed that order. 


Per Curtam. Thereis error in the judgment below, which 
is reversed. The case is remanded to be proceeded in, &c. 
Let this opinion be certified. 








STATE v. MICHAEL SEARS and others, 


In an indictment under the 12th section, chap. 64, Bat, Rev, for remov- 
ing a part of the crop, &c., when there is conflicting testimony as to 
the notice of the lien: J? is error for the presiding Judge to refuse to 
charge, that if the jury believed the defandants had no notice of the 


lessor’s lien, they would not be guilty. 
When on the trial, it was proved that the defendants had a license from 


the tenant, and such fact is not charged in the indictment, the judg- 
ment will be arrested. 


Inpictment, for removing a part of the crop, tried before 
Mitchell, J., at Spring Term, 1874, of Izepxts Superior Court, 
having been removed from the Superior Court of Yancy 
county. 

The indictment contained two counts; the first charged a 
forcible trespass at common law by the defendants upon the 
land of the prosecutor; and the second was framed upon the 
15th section, chap. 64, Bat. Rev., for removing a crop of corn 
without satisfying the prosecutor’s lien as landlord, &c. On 
the trial the first eount was nol-pros’d, and the defendants held 
to answer the second count only. 

There was conflicting testimony as to the notice had by the 
defendants of the prosecutor’s lien, which was the principal 
point in the case, and which is fully noticed in the opinion of 
Justice Reape, as are also the grounds alleged for an arrest of 


judgment. 
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The jury found the defendants guilty. Motion for a new 
trial denied. Defendants then moved to arrest the judgment, 
which was also overruled. Judgment and appeal by defend- 
ants. 


Folk & Armfield, for the defendants. 
Attorney General Hargrove, for the State. 


Reapg, J. The statute makes it indictable for a tenant who 
is to pay a part of the crop for rent, “to remove any part of 
the crop from the land without the consent of the lessor,” &c. 

And so it makes it indictable for any third person to move 
any portion of the crop: 
~ 1. “If hehas knowledge of the lessor’s lien.” 

2. If he have the “license or authority of the tenant.” 

The defendants being indicted as third persons for removing 
the crop, the first question is did they have knowledge of the 
lessor’s lien ? 

There was evidence tending to show that they did know it, 
and there was evidence tending to show that they did not. 
The defendants offered to prove that one of their number, 
before he bought and removed the corn, enquired of the lessor 
whether he had any lien; and he answered that he had not, 
and advised the defendant to buy it of the tenant. And the 
defendant asked his Honor to instruct the jury that if they 
believed that, then they were not guilty. But his Honor 
declined to give the instructions. In this we think there was 
error. 

The second question js, did the defendants have the “ license 
and authority of the tenant” to remove the eorn? Of course 
they did; for they bought it of him. But then, the difficulty 
is, that it is not charged in the bill that they had his license or 
authority. And so we have the prodata without the allegaia. 
And so the indictment is bad, and judgment must be arrested. 

This will be certified, &. 


Per Corts. Judgment arrested. 
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MARTHA L, SHULER o. JOHN A. MILLSAPS’, Executor. 


The husband of a plaintiff, in an action for a breach of promise of mar- 
riage, married since such action commenced, is not a necessary party 
thereto. Nor does such action abate on account of the death of the 


defendant. 


This was 4 crvit action for a breach of promise of marriage 
commenced in Jackson county, and carried thence to the Su- 
perior Court of Swamy county, where it was tried before Can- 
non, J., at Spring Term, 1874. 

The facts are stated in the opinion of the Court. 

His Honor, on the trial below, held that the suit had abated 
and gave judgment accordingly. From this judgment plaintiff 
appealed. 


No counsel for appellant in this Court. 
Battle & Son, contra. 


Serrtz, J. The plaintiff, whose maiden name was Martha 
L. Cathey, bronght this action against John A. Millsaps, the 
defendant’s testator, to recover damages for the breach of a 
marriage contract. Since the cause:was put to issue, the 
plaintiff intermarried with one James Shuler, who has not been 
made a party to this action. 

And the defendant Millsaps having died since the cause was 
at issue, his executor, the present defendant, was made a party 
in his stead. 

The defendant then moved the Court to dimiss the action 
for that the same had abated ; “ Ist, because of the intermar- 
riage of the plaintiff with James Shuler; and 2d, becanse 
John A. Millsaps was dead.” 

His Honor held that the action had abated and the plaintiff 
appealed. 

The learned counsel, who argued the case for the defendant 
in this Court, contends that the husband of the plaintiff is a 
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necessary party, and that he should have been brought in by 
an amendment. Is this so? 

The Constitution of 1868 and the laws made in pursuance 
thereof, have so changed pre-existing laws on the subject of the 
estates of females, and the remedies effecting the same, that 

“ neither the elementary books nor our own reports afford us 
much light in determining the questions presented by the 
record. 

We are called upon to make a new departue, leaving old 
ideas behind, and adapting ourselves to the new order of things. 

The Constitution, Art. 10, sec. 6, ordains that, “ The real 
and personal property of any female in this State, acquired be- 
fore marriage, and all property, real and personal, to which she 
may, after marriage, become in any manner entitled shall be 
and remain the sole and separate estate and property of such 
female,” &c. 

A chose in action is a right to receive or recover a debt, or 
money, or damages, for breach of contract, or for a tort con- 
nected with contract, but which cannot be enforced without 
action. 1 Chit. Pract., 99. 

Whatever right the plaintiff had to recover damages for the 
alleged breach of contract, remains a part of her sole and 
separate estate; and it is expressly provided that when the 
action concerns the separate property of the wife she may sue 
alone. 

Indeed she may sue her husband, or be sued by him alone ; 
and in no case need she prosecute or defend by a guardian or 
next friend. Bat. Rev., chap. 17, sec. 56. It is farther pro- 

. vided by sec. 65, of same act, that “no action shall abate by 
the death, marriage or other disability of a party, or by the 
transfer of any interest therein, if the cause of action survive 
or continue. Incase of death, except in suits for penalties, and 
for damages merely vindictive, marriage or other disability of 
& party, the Court on motion at any time within one year 
thereafter, or afterwards on a supplemental complaint, may al- 
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low the action to becontinued by, or against his representative 
or successor in interest,” &c, 

And again it is enacted that “ upon the death of any person 
all demands whatsoever and rights to prosecute and defend any 
action or special proceeding existing in favor or against such 
person, except as hereinafter provided, shall survive to and 
against the executor, administrator or collector of his estate.” 
Bat. Rev., chap. 45, sec. 113. 

And the exceptions made in sec. 114, are causes of action for 
libel, slander, false imprisonment, &c., none of which embrace 
the action under consideration. 

Let it be certified that there is error, to the end that the Su- 
perior Court may proceed according to law. 


Pre Curis. Judgment reversed. 








PETER F. PESCUD ». P. B. HAWKINS. 


A plaintiff may elect to be non-suited when the Judge intimates an 
opinion that the Court has no jurisdiction of the action, and when 
the defendant has moved to dismiss for want of jurisdiction. 


(McKesson v. Mendenhall, 64 N. C. Rep. 502, cited and approved.) 


Crvit AcTION to recover an acceptance of one hundred and 
ninety-one dollars, tried at the Special (January) Term, 1874, 
of Waxe Superior Court, before his Honor, Judge Zourgee. 

On the trial below the defendant moved to dismiss the action 
because the complaint does not set forth a cause of action 
within the jurisdiction of the Court. 

The plaintiff moved to amend the summons and complaint 
by estimating the interest to the date of the suinmons, and 
incorporating that in the demand of the summons and com- 
plaint, which would make the amount more than $200. Motion 
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refused. Plaintiff then asked to be allowed to enter a judg- 
ment of non-suit, which was Jikewise disallowed. 

His Honor granted the motion of the defendant to dismiss 
the action, and plaintiff appealed. 


Fowle and A. M. Lewis, for plaintiff. 
Batchelor, for defendant. 


Byxum, J. The defendant moved the Court to dismiss the 
action for want of jurisdiction in the Court. This was met by 
a counter-motion of the plaintiff to be allowed to take a non- 
suit. His Honor refused to non-suit and dismissed the action. 

In this there was error. 

A judgment dismissing an action is unknown at the common 
law, but is an ordinary judgment in equity proceedings, where 
before the cause is set down for hearing it is certainly not 
equivalent to a retrawit at law, or a nolle prosegui which ordi- 
narily has the effect of a retrazit; Adams, 373. This term 
“dismissed” in law proceedings, has come into use by a pro- 
vision in our statute. Rev. Code, ch. 31, sec. 38, which is 
dropped in the new system of practice established By the Code 
of Civil Procedure. 

By the latter system of pleading the objection to the juris- 
diction can now be taken only by answer or demurrer, the de- 
murrer being either written or ore tenus. O. C. P., sec. 91, 99. 

It may be that the proper construction jof this new legal 
term “dismissed,” which, as a law term, has no technical sig- 
nification, would be to give it at law the same effect it has in 
equity, where it does not necessarily prevent the party from 
beginning anew, or affect his rights or defence in case another 
action is instituted. 

Bat this point does not now arise. 

In McKesson v. Mendenhall, 64 N. C., 502, the very point 
now before the Court was decided, and it was there held “ that 
the plaintiff may elect to be non-suited in every case where no 
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judgment other than for costs can be recovered against him by 
the defendant.” 

But the defendant attempts to escape the authority of this 
case by drawing a distinction between cases where the Court 
has no jurisdiction and the action is coram non judice, and 
cases where the action is constituted in the proper Court, ad- 
mitting that the doctrine applies to the latter but not to the 
former, which is his case. The Court, however, in the opinion 
referred to did not make the distinction contended for by the 
defendant, and no sufficient reason or authority appears why it 
should be made. For although the Court had no jurisdiction 
in this case, yet for many purposes the case is nevertheless in 
Court, as to move to dismiss, to non-suit, nol. pros., and other 
motions, and if no defence is made to the action, the plaintiff 
may proceed to judgment and execution. 

It then scems a refinement to say that the plaintiff may take 
a non-suit, if the Court has jurisdiction, but cannot take a non- 
suit if it has not jurisdiction. For if the plaintiff cannot move 
to take a non-suit, because the Court has no jurisdiction, the 
defeudant cannot move to dismiss for the same reason. If the 
Court has jurisdiction to dismiss, it must have it to non-snit 
for they are both judgments of the Court. 

It is trne in Tidds Pr., 868, we have this expression: “That 
& non-suit, it is said, can only be at the instance of the defen- 
dant,” but the authority cited for the dictum does not bear 
him out. The case is in 1 Strange, 267, and was where the 
jury was sworn, but no counsel, parties or witnesses appeared 
on either side, aud the Court there held that there being no 
body to move in the canse, the only way was to discharge the 
jury. 

The ancient rules in regard to non-suit which were founded 
on technical reasons, having no existence now, have given way 
to the more reasonable one which now prevails, to wit: That 
if it be clear that in point of law the action will not lie, the 
Judge, at nisi prius, will non-suit the plaintiff, although the 
objection appear on the record, and might be taken advantage 
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of by motion in arrest of judgment or on a writ of error. 2 
Tidd. Pr. 867, 1 Cam., 256. And so it is held that whenever 
in the progress of a cause the plaintiff perceives that the Judge 
or the jury is decidedly against him, or that he will, on a fu- 
ture occasion, be able to establish a better cause, he may elect 
to be non-swited. 3 Chit. Pr. 911. 

The books furnish many instances where judgment by default 
has been taken against one of two defendants, and the plaintiff 
elected to be non-suited upon the trial of an issue joined by 
the other defendant. 5 Barn. & Cres, 178. In none of the 
cases do we find the distinction, attempted to be made in this 
case, to wit, that the right to elect to be non-suited, is confined 
to cases constituted in a Court having jurisdiction. 

And why should not this be the rule? The plaintiff, by the 
non-suit, is mulct in costs as the penalty of his mistake of ju- 
risdiction, and the defendant is deprived of no defence upon 
the merits, in case another action is begun against him for the 
same matter. 

It would seem that any other construction of the rules of 
pleading at this day when the tendency of all judicial legisla- 
tion is to simplify these rules and make them consistent with 
reason and the more equitable administration of justice, would 
be both harsh and a step backward. 

As a matter of right the plaintiff should have been allowed 
his motion. 


Pzr Ovrus. Judgment reversed. Venire de novo. 
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N. C. MUTUAL LIFE INSURANCE CO. ». GEORGE BISHOP. 


‘ 


(See Syllabus of the preceding case, Pescud v. Hawhins,) - 


This was a crviL action brought to recover a promissory 
note, tried before Tourgee, J., at the Special (January) Term, 
1874, of Waxx Superior Court. 

The note alleged by the plaintiff corporation’to be due and 
made by defendant was for $198.24, dated 1st day of February, 
1863. On the trial below, the same motions were made and 
' the same proceedings had as in the preceding case of Pescud 
v. Hawkine. 

The plaintiff appealed from the judgment of the Court dis- 
missing the complaint. 


Fowle, Haywood and Battle & Son, for appellant. 
Fuller & Ashe, contra. 
{ 

Brnoum, J. The facts and the questions of law, presented 
by this case, are precisely similar to those set forth in the case 
of Pescud v. Hawkins, decided at this term of the Supreme 
Court. For the reasons there given which apply to and gov- 
ern this case, there was error in the judgment below, and the 
judgment is reversed here. | 


Per Ovria. Judgment reversed. 
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STATE ez rel. WM, GRIFFIN and others ». JOSEPHINE GRIFFIN 
and others. 
























The finding of the jury on an inquisition of forcible entry and detainer 
. before a Justice of the Peace, cannot be traversed in the Superior 
‘Court, to which it had been carried by recordari. If there has been 

an irregularity, or error in law in the proceedings, or if the verdict of 
the jury be insufficient to support the judgment of the Justice, it will 
be quashed, 


(Sherill v. Nations, 1 Ired. 365, cited and approved.) 





This was a proceeding on an inquisition of Foro te Entry 
and Deratver, removed from a Justice’s Court to the Superior 
Court of Ropsson county, where it was tried before Clarke, J, 
at the Special January Term, 1874. 

The facts necessrry to an understanding of the point decided 
are stated in the opinion of the Court. 

On the trial below his Honor denied the motion of the de- 
fendant, that she be permitted to traverse the finding of the 
jury before the Justice, whereupon the defendant appealed to 
this Court. 


N. A. McLean and Leitch, for appellant. 
Strange and W. F. French, contra. 





Ropman, J. On 25th of April, 1867, the defendants, Jose- 
phine Griffin and others, applied to the Hon. Daniel G. Fowle, 
a Judge of the Superior Court, fur a recordari to require one 
Britt, a Justice of the Peace, to return to the Superior Court 
of Robeson county the proceedings upon an inquisition of 
forcible entry and detainer, wherein William Griffin and Allen 
Griffin were complainants against the said defendante. The 
error assigned in the proceedings was that said William and 
Allen were not entitled to the possession of a certain mill by 
title in fee simple, as in the proceedings they had alleged and 
a jury bad found, but that Josephine Griffin, one of the defend- 
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ants, was so entitled, and that further the defendants had forci- 
bly entered upon and detained the premises. The Judge issued 
the order asked for and upon the return of the proceedings 
before the Justice, the case was continued until the Special 
Term of Robeson Superior Court in January, 1874, when the 
defendants moved for leave to traverse the findings of the jury 
before the Justice, which his Honor, Utarxs, J., denied, and 
affirmed the judgment of the Justice, from waich the defend- 
ants appealed. It has been held that no appeal lies from the 
order of a Justice in proceedings under the statute of forcible 
entry and detainer, (Rev. Code, chap. 49,) because the pro- 
ceedings are intended to be summary and the judgment of 
restitution cannot be stayed as it would be by an appeal. A 
certiorari may be obtained to bring up the record to the Snu- 
perior Court. But the facts found by the jury will not be tried 
over again. If there has been an irregularity or error in law 
in the proceedings, or if the verdict of the jury be insufficient 
to support the judgment of the Justice, it will be quashed. 
Sherrill v. Nations, 1 1red. 365. 

We have examined the record of the proceedings before the 
Justice of the Peace and perceive mo error in them, and none 
was pointed out in this Court. 

It was suggested in this Court, that as the Justice would not 
now have jurisdiction, his proceedings in 1861, when he did. 
have jurisdiction, ought not to be affirmed. They require no 
affirmation ; they stand good until quashed or reversed. 

We think there was no error in the judgment of the Supe- 
rior Court. 










































Pr Curiam. Judgment affirmed. 
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Houmes, Ex’r. v. Gopwiw and Gopwin. 





JOHN HOLMES, Ex’r. of GEO. HOLMES o. ISHAM GODWIN and 
BLACKMAN GODWIN. 


If, on a trial below, the jury omit to find a matter which goes to the 
very point of the issue, the new trial granted by the Supreme Court 
must be in toto; but when, on that trial, all the material issues have 
been correctly found, and the error does not touch the merits, the 
Supreme Court may award a partial new trial to correct the error. 


(Key v. Allen, 3 Murph. 553, cited and approved.) 


Orvit action for the claim and delivery of personal property, 
heretofore decided in this Court at June Term, 1873, (69 N. 
C. Rep., 467,) and sent down to the Superior Court of Cum- 
BERLAND, where it was again tried by Buaton, J., at Spring 
‘Term, 1874. 

The facts are fully set out in the report of the case in 69 N. 
‘O. Rep., 467. Upon the return of the case to the Superior 
‘Court of Cumberland, for a new trial, the defendant obtained 
leave of the Court to amend his answer, substituting more ex- 
"plicit denials of the allegations in the complaint, for the general 
one, “that no part:of the complaint wae true.” 

Upon the former trial, the following issues, under the direc- 
tion of the Court, were drawn up in writing and submitted to 
the jury: 

1. Was any rent still due when the corn was taken by George 
Holmes under these proceedings: if any rent was due, how 
munch? To this the jury responded in writing: No rent was 
due. 

2. How much corn did George Holmes take under these 
proceedings, and what was its value? To which the jury re- 
sponded in like manner: 125 bushels, worth $1.25 per bushel. 

By way of damages the jury allowed 6 per cent. on the value 
from the time of taking, lst January, 1870. Judgment was 
then accordingly rendered against the plaintiff, and he appealed. 
‘This Court reversed the judgment on account of error com- 
unitted in assessing the value of the corn at the time of its 
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seizure by the sheriff, instead of at the time of the trial. It 
did not then appear that the corn had been destroyed, so that 
its return in specie to the defendants was impossible. 

On the second trial it became a question submitted to the 
adjudication of the Court, how far the order for the venire de 
novo extended ; whether to the whole case or merely to the 
assessment of value and damages. The defendants insisted 
that they were entitled to the standpoint they had acquired by 
reason of the finding of the jury in the former trial, upon the 
issues submitted, ascertaining the wrongful taking of the corn 
by reason of an unfounded claim for rent, and also ascertaining 
the quantity seized, to wit, 125 bushels; and that the wenirede 
novo, only extended and should be so limited to the assessment 
of the value of the corn, being in the nature of an inquest to 
assess damages for a wrong already ascertained. 

On the contrary, the plaintiff insisted that the venire de novo 
extended to the whole case, and that as a matter of law and 
legal right the effect of the adjudication by the Supreme Oourt 
upon his appeal, was to award a new trial out and ont. The 
plaintiff further insisted that the verdict of a former jury was 
inconclusive for any purpose, it being only as to facts submitted 
upon issues framed by the Court; that it was not a distinct 
finding either for the plaintiff or for the defendant, so as to 
amount toa verdict for either, or to. warrant the judgment of 
the Court rendered thereon ; and that if in fact it was a verdict 
for the defendants, that both the verdict and the judgment were 
vacated by the appeal, and were pronounced erroneous by the 
Supreme Court ; consequently the plaintiff was prepared to in- 
troduce evidence, as he proposed to do, first, to show at the 
time of taking the corn by the plaintiff’s testator, under the 
proceedings instituted, the defendants were indebted to him 
for rent due; and second, to show the quantity of corn taken 
for rent, was only 40 bushels, and that the residue of the corn 
in the crib went to the use of the defendants. 

His Honor intimating an opinion with the defendants upon 


the question presented, it was agreed, for the purpose of saving 
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time, and that his decision might be reviewed as upon a case 
agreed, that the corn before alluded to was burned, so that it” 
could not be restored in specie to the defendants, and also that its 
worth at the time of its seizure, was $1 per bushel ; and further 
that 6 per cent. on the value of the corn from date of seizure, 
Ast January, 1870, should Le the measure of damages for the 
taking and detention; that there should be a remittitur entered 
of 27-12 for the estimated value of corn at the date of seizure, 
and that there should be a judgment for the defendants ac 
cordingly. 

Judgment in accordance with this agreement, and appeal by 
plaintiff. 


B. Fuller, for appellant. 
Guthrie, contra. 


Byxua, J. This is an action for the claim and delivery of 
personal property, institated by the plaintiffs intestate. 

1. The.defendant denied the plaintiff's title and claimed the 
return of the corn which had been delivered to the intestate by 
the Sheriff. On the trial two issues were submitted to the 
jury. 

1, Was any rent due to the plaintiff: and 

2. If not, what was the amount and value of the corn taken 
and the damages for the detention. The jury found that no 
rent was due, and that 125 bushels of corn were taken, worth 
$1.25 per bushel, at the time of the taking, and judgment was 
given for $136.25 and interest, 

On appeal by plaintift to this Court, 69 N. OC. Rep., 467, it 
was held to be error to assess the value of the corn as of the 
time of the taking, instead of the time of the trial, it not ap- 
pearing that the corn had been destroyed so as to be incapable 
of being returned in specie, and for that reason a venire de 
novo was awarded. When the case came on for trial the second 
time, the plaintiff claimed a new trial out and out, upon sll the 
issues found against him on the former trial, while the defend- 
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ant claimed that the only error assigned being in the assessment 
of the value of the corn, the new trial must be confined to the 
correction of that error, and that he conld not be deprived of 
the benefit of the verdict in his favor, upon the other and ma- 
terial issues found in his favor. His Honor held with the 
defendant, and the plaintiff appealed, and it was thereupon 
agreed, and it so appears in the case, that the corn had been 
consumed, and its value was agreed upon as of the time of 
seizure, in order that a final judgment miglit be rendered here 
upon a review of his Honor’s opinion upon the case agreed. 

The first question presented by the record is, what is the 
legal effect of a judgment of venire de novo upon the rights 
of the parties? Upon that, there can be no doubt. The tech- 
nical formula, “venire factas de novo,” unexplained by any 
restrictions, has the meaning and legal effect of wiping out the 
former verdict and giving a new trial out and out, upon all the 
issues, and such was its effect in this case. 

That this Court may grant a partial and restricted new trial, 
in a proper case, is settled. Key v. Allen, 3 Murph. 553, was 
an action of detinue for negro slaves, where the jury found for 
the plaintiff and assessed damages for the detention of the 
slaves, but did not find their value. 

The defendant moved for a new trial, and a question arose, 
whether the Court should award a new trial in toto, or permit 
the verdict to stand and award a writ of enquiry to assess the 
value of the slaves. Upon the principles of convenience and 
the justice of the case, the Court awarded an enquiry, and 
the criterion for the exercise of the power is laid down to be 
this: If the jury omit to find a matter which goes to the very 
point of the issue, the new trial must be in zoto, but where all 
the material issues are found correctly, and the error does nut 
touch the merits, the Court may award an enquiry or partial 
new trial, to correct the error. The English cases are to the 
same effect, and Ocke, 10 Rep. 118, goes the length of saying, 
that in such cases the Court ought, ex officio, to award an 
inquest of damages and not a new trial upon the whole case, 
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4 Taunt. 556; Tidd’s Practice, 911; Boyd v. Brown, 17 Pick. 
453; Hilliard on New Trials, ehap. 17, sec. 29. 

The opinion of the Court, as declared in thie case heretofore, 
69 N. O. 467, does not militate with this view of the power of 
this Court. The power to award a partial new trial, or an 
enquiry of damages where they have been erroneously assessed, 
without disturbing the findings which dispose of the merits of 
the case, is both convenient and useful, however delicate and 
difficult, may be its application in particular cases. It eer- 
tainly should not be exercised§ except in a clear case. Key v. 
Allen, is very like our case, but there the counsel raised the 
point and asked for a writ of enquiry, without disturbing the 
verdict which was not done when this ease was here before. 

But another question is presented now. The venire de novo 
was granted because, under the instruction of the Court below, 
the jury assessed the value of the corn, as of the time of seiz- 
ure, instead of the time of the trial, it not appearing that the 
corn had been destroyed. It now appears by the case agreed, 
that in point of fact, the corn had been destroyed and its value 
had been properly assessed by the jury. If this had appeared 
to the Court when the ease was here before, the judgment of 
the Court below would have been affirmed. The only error 
alleged before, is now corrected by the case agreed and now 
submitted, for the more speedy determination of the case. 
Why send it back to be tried de novo, when it has been once 
fairly tried, and the record presents no error of law? The 
Goart will not do a vain thing. 


Pre Curiam Judgment affirmed. 
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STATE », HENRY ©, PARROTT and others. 


The defendants are guilty of no offence in tearing down a portion of 
the Railroad bridge over Neuse river below Kingston, when by so 
doing they were removing obstructions to the free navigation of that 
river. 


(State v. Dibble, 4 Jones, 107, cited and approved.) 


Inpiotment for a trespass in tearing down a portion of a 
Railroad bridge, tried before Clarke, J., at the Spring Term, 
1874, of Lenore Superior Court. 

On the trial in the Court below, the jury found the follow- 
ing special verdict : 

“That the track of the Atlantic-& N. O. Railroad Oo., 
which company had been duly incorporated and organized un- 
der the laws of North Carolina, crossed the Neuse river a few 
miles below the town of Kinston, in the county of Lenoir, the 
said river being there a navigable stream. That at said place 
of crossing, and as a part of its track, the said company had 
erected a bridge across said river. That the defendants were 
owners, officers and employees of a steamboat of thirty-seven 
tons burden, ranning between the city of Newbern, a port on 
said river, and the town of Kinston aforesaid. That on the 
day named in the bill of indictment, the defendante’ boat 
loaded with goods to be delivered at Kinston, reached the said 
bridge on her way from Newbern to Kinston, and finding it 
could not pass further up the stream without removing a part 
of the bridge, the defendants did remove a part thereof, there- 
by injaring and removing a portion of the track and rails as 
charged in the indictment ; that said bridge had no draw in it, 
althongh by its charter the said company was required to have 
a draw in said bridge. That said company had been notified 
several months before that said boat would be placed on said 
river for navigation, and had been requested at the same time 
to place a draw in said bridge. That prior to the day named 
in the indictment, the ssid boat had passed the bridge eight 
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times, the company taking up a span of the bridge each time 
to enable her to do so ; that she was delayed each time several 
hours ;-that on the day named in the indictment the said com- 
pany had no one present to remove the span and on that oc- 
casion the boat was delayed thirty hours. 

“That the owners of the boat then had license from the 
proper government officers at Norfolk to run the said boat 
between Newbern and Kinston ; that the said railroad was a 
post road under the laws of the United States ; that at the time 
of the removal of the bridge a number of the employees of 
the company were standing on the bridge, forbidding its re- 
moval, near the defendants, who were standing on the boat 
below, two of whom had pistols in their hands, which were not 
pointed at any one. That the company were then engaged in 
constructing a draw in said bridge and would have had the 
same finished in seven days ; that the bridge could have been 
kept open for defendants’ boat during the construction of the 
draw, but only at a very considerable additional expense.” 

_ His Honor gave judgment upon the special verdict that the 
defendants were not guilty, from which the judgment the So- 
licitor for the State appealed. 


A 


Attorney General Hargrove, Pou, Seymour and Lehman, 
“for the State. 
Smith & Strong, for defendants. 


Reapz, J. The Neuse at the place under consideration is a 
navigable river. Any obstruction of a navigable river is a 
common or public nuisance. A common or public nuisance 
may be abated by any person who is annoyed thereby. The 
railroad bridge across the Neuse obstructed the navigation 
thereof by the defendants’ steamboat, and for that reason the 
defendants tore it down. It follows that the defendants are 
not guilty. It is not necessary to display the Jearning and de- 
cisions in support of these positions, although we have fully 
considered them, because they may be found collected in a 
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well considered case in our own Court, and we think it respect- 
ful and sufficient to support our decision in this case by that. 
State v. Dibble, 4 Jones 107. 

It is insisted, however, that while an individual cannot ob- 
struct & navigable stream, yet the State may do it on the inland 
streame unless Congress oppose; and here the State did au- 
thorize the railroad to build the bridge. It is true the State 
did authorize the railroad to build a bridge across the Neuse, 
but it did not authorize the bridge to be so built as to abstract 
navigation, but required a draw to be in the bridge so as to 
permit navigation. This was not done. 

It is farther insisted that the defendants acted wantonly, for 
that the railroad was preparing a draw and would have com- 
pleted it in a few days, about seven days. The facts are that 
defendants had given the railroad several months’ notice to 
prepare a draw. Prior to the day in controversy, as often as 
the defendants’ boat passed, the railroad removed a span of the 
bridge to permit the passage, detaining the boat but a few 
hours, but on the day in question the span was not removed 
and the boat was detained for thirty hours, when the defend- 
ants removed a portion of the bridge. 

From these facts it appears that the obstruction was wanton 
and its removal necessary. 

Let this be certified tq the end that judgment may be en- 
tered discharging the defendants as upon a verdict of not 


guilty. 
Per Cvrtam. Judgment affirmed. 


a 
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STATE ». JAMES W. HARPER and others. 


(See Syllabus in the case of State v. Parrott and others, in which both 
facts and the points decided are the same as in this case.) 


(State v. Dibble, 4 Jones, 107, cited and approved.) 


Inpicrment for trespass in tearing down a portion of a Rail- 
road bridge, tried before Clarke, J., at the Spring Term, 1874, 
of Lenore Superior Court. 

The facts, like those of the next preceding case, found by the 
special verdict of the jury, are the eame as those in the State 
v. Parrott and others, ante. 

Upon the special verdict his Honor held that the defendants 
were not guilty, whereupon the State appewled. 


Attorney General Hargrove, Pou, Seymour and Lehman, 
for the State. 
Smith & Strang, for the defendants. 


Reapg, J. The facts in this case are the same as in State v. 
Parrott, et. al., at this term, and the decision is the same and 
for the same reasons. 

Let the decision in this and the opinion in that, be certified 
asthe decision and opinion in this case,to the end that the 
Oourt below may proceed to judgment, discharging the defen- 
dante as upon a verdict of not guilty. 


Per Ove. J udgment affirmed. 











STATE vo. JAMES W. HARPER and others. 


(See the Syllabus in the preceding case of the State v. Parrott and others, 
in which the facts and the decision are the same as in this case. 


{State v. Dibble, 4 Jones, 107, cited and approved.) 


Inpictment for a trespass in tearing down a portion of a Rail- 
road bridge, tried before Clarke, J., at the Spring Term, 1874, 
of Lenore Superior Court. 

The offence charged and the facts in this case are identically 
the same as those in the preceding case of the State v. Parrott, 
and others, anée 311. 

Upon the special verdict his Honor held the defendants not 
guilty, whereupon the State appealed. 


Attorney General Hargrove, Pou, Seymour and Lehman, 
for the State. 
Smith & Strong, for the defendants. 


Reapg, J. The facts in this case are substantially the same 
as the facts in State v. Parrott, et. al. at this term, and the prin- 
ciples governing it are the same and the decision is the same. 

Let the decision and the opinion in that case be certified as 
the decision and opinion in this to the end that the Court below 
may proceed to judgment discharging the defendant as upon @ 
verdict of not guilty. 


Per Curtam. ' Judgment affirmed. 
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JOHN GRAGG o. DAVID WAGNER. 


A conveys to B a tract of land with a covenant against incumbrances, 
both parties, at the time, having full knowledge of the existence of 
valid, outstanding incumbrances upon the land conveyed: Held, that, 
under the principle of caveat emptor, B. in the absence of fraud or 
mistake in procuring it, is entitled to recover on the covenant. 


Civ. action, an attachment against the defendant for a 
breach of covenant, tried on a demurrer to the defendant’s an- 
swer, before Henry, J/., at the Fall Term, 1873, of Watauga 
Superior Court. 

The following are the substantial facts relating to the point 
presented in the Court below, and decided in this Court. 


Plaintiff and defendant exchanged lands, those of the plain- 
tiff situate in Watanga county, N. C., and the five tracts of the 
defendant being in Johnson county, State of Tennessee. Both 
parties executed and delivered to each other deeds for their re- 
spective tracts of lands, covenanting therein against any and all 
incumbrances, and that they were legally seized, &c. 

The plaintiff alleges that at the time and before the deeds 
were made by the defendant to him for the lands in Tennessee, 
there had been levied on said land sundry attachments, npon 
which judgments had been obtained, amounting to the sum of 
$3,065.08 inclusive of costs, and for which the lands sold by 
defendant to plaintiff were liable and had been levied on. 

In his answer, the defendant admits the incumbrances on the 
Jand he sold, and avers that the plaintiff before he accepted the 
deeds executed by him had notice thereof, being informed by — 
him of the existence of the attachments and of the proceedings © 
under them. 

Plaintiff demurred to defendant’s answer, in that it is insuf- 
ficient, as it admits the existence of the covenant declared on, 
and the fact that the plaintiff knew of the ineumbrance, and 
other matters in said answer stated, are not sufficient from pre- 
venting the plaintifi’s recovery. 
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His Honor sustained the demurrer, and the defendant ap- 
pealed. 


Armfield, for defendant, 
Folk, contra. 


Byyum, J. A conveys to B a tract of land with a covenant 
against encumbrances, both parties, at the time, having fall 
knowledge of the existence of valid outstanding encumbrances 
upon the land conveyed: Oan B recover upon the covenant ? 
There is no allegation of fraud or mistake in procuring the 
covenants, and therefore, any oral evidence <ffered in the case, 
would fall under the general rule that it shall not be admitted 
to contradict, alter or vary, the written agreement of the parties. 
If there are known eneumbrances, and it is the object of the 
vendor to except them from the operation of the covenaat, it is 
always in his power to make it appear so on the face of the 
deed ; and if he fails to do so, it is his own folly, and he will 
not be allowed to repair the error at the expense of the settled 
rules of construction which have become a part of the laws of 
property. 

The principle is caveat emptor, and therefore, if the vendee 
fails to investigate the title or take covenants, he is bound by 
the defect of title and must bear the loss ; but if he, with ordi- 
nary prudence, protects himself by proper covenants, the vendor 
is then bound to indemnity. Thus the vendor must take care 
of the covenants he enters into, and notice of the encumbrance 
can make no difference, as was decided in Lait v. Witherington, 
Luter. 317. There, in an indenture reciting lease, where the 
party covenanted that the original lease was good and unen- 
cumbered, on an action of covenant alleging an encumbrance, 
notice of it was pleaded by the defendant, and on demurrer, 
the plaintiff had judgment. The current of decisions is uni- 
form to the same purpose. Zownshend v. Wald, 8 Mass., 146, 
Harlow v. Thomas, 15 Pick., 70; 11,Serg. & Rowle, 112; 10 
Conn., 533; Dun v. White, 1 Ala., 646. 
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And on the same principle it is held that mere notice does 
not preclude the covenantee from relief in a Court of Equity, 
by way of detaining the purchase money, to the amount of the 
eucumbrance, when it is one covenanted against. Stockton v. 
Cook, 3 Munf. 68. So in Collingwood v. Irwin, 3 Watts, 309, 
the covenantor offered to show that at the time of the execution 
of the deed it was agreed that the assignment of a certain judg- 
ment should be the only security of the covenantee, and that 
the former was not to be held liable on his covenant, it was 
held, that to admit such proof would not only be admitting 
evidence to contradict, but to alter and change the character 
and eftect of the deed materially. 

if the vendee fails to take a warranty of title, in the absence 
of fraud, the whole loss will fall upon him, why then should 
not the loss fall upon the warrantor when he enters into a war- 
ranty? The very fact of the purchaser having notice of an 
encumbrance, is the best reason why he should take a covenant 
of protection against it. The purchaser consents to take a 
defective title, because he relies for his security upon the cove- 
nants of the vendor, and it may not be unwise in the vendor 
to make the covenant, for it must be presumed that he expects 
to discharge the encumbrance, out of the purchase money, or 
other available means, and not allow it to be enforced upon the 
specific land. 

If a deceit was practiced upon the vendor, or any false rep- 
resentation, in the nature of a fraud, on which a Court of 
Equity could take hold, that Court would not permit the party 
to take advantage of his own wrong, but would, on a proper 
case, rescind the contract and restore the parties to their orig- 
inal state, or refuse the vendee any aid or relief, upon a cove- 
nant thus obtained. But such is not the case before us. Nothing 
now appears upon which the equitable jurisdiction of this 
Court can fix itself, and interpose between the parties. 

In short, when the contract is that the purchaser takes the 
land, cwm onere, it must be expressly mentioned, and the en- 
cumbrance excepted from the operation of the covenant in 
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which case the covenantor will not be liable. But here it is 
otherwise denominated in the deed, and that instrament must 
be its own interpreter. 

The question of damages is not now presented, and the 
amonnt will depend upon the issues which may arise on the 
future pleadings, provided for by the agreement of the parties, 
and enterej of record. The rule, however, is indemnity, which 
may be less, but cannot exceed the sum of the purchase money. 
White v. Whitney, 3 Met., 89. Rowle, 180—40. 
There is no error. 













Per Curiam. Judgment affirmed. 












W. 8. BYNUM, Adm’r, de bonis non of PAUL KISLER v. MARGA- 
RETT HILL and others. 






A wills to his daughter B as follows: ‘‘ I will and bequeath to my dangh- 
ter B a negro boy named Wilson, and all the other property that she 
has in ber possession; and at my death, I will and direct that my ex- 
ecutors pay her the sum of $75, for the purchase of a horse beast: 
And at the death of my wife, I will and bequeath B the tract of land 
I purchased from R. Summey, she accounting to my estate for the 
sum of three hundred and fifty dollars, which my executors retain 
out of my estate previous to her receiving any more of my estate:” 
Held that this $350 is not a charge upon the land devised to his daugh- 
ter B; and that the intention of A was to direct his executor to retain 

that amount out of the share coming to her upon the death of his 

wife. 



















Crvit action, to obtain the construction of a clause in the 
will of one Paul Kistler, heard by his Honor, Judge Logan, at 
the Spring Term, 1874, of Luxootw Superior Court. 
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The following facte were agreed and submitted to his Honor, 
on the hearing below: ' 

Paul Kistler died in 1848, leaving a last will and testament, 
which was duly admitted to probate in Lincoln county. (So 
much of said will as is material to a proper understanding of 
the point decided is recited in the opinion of Justice Serrux.) 

The plaintiff, W. S. Bynum, is ncw administrator de bonis 
non of the estate of Paul Kistler—the executor named in said 
will having become insolvent and having been removed. 

That the administrator de bonis non has sold real estate to 
the amount of $584, and has no personal assets in his hands. 

That the negroes given to the testator’s widow for life and 
after death directed to be sold, would have brought some 
$3,500 or thereabouts, and that all the debts of the testator 
have been paid. 

That one Robert Sumney purchased the land left to his 
daughter, Margaret Hill, by the testator, before the death of 
the widow, and that one Cobb bought a part of the same at 
execution sale against Sumney. That Sumney purchased with- 
out notice of the charge, if there be any, only so far as the re- 
cording and filing of the will in office may be notice. 

The widow died in 1871. 

Upon the foregoing facts, his Honor was of opinion that by 
& proper and equitable construction of the will of Paul Kistler, 
his intention was that his estate should be equally divided 
among his children ; therefore, if any loss should arise in the 
value of the estate, as by the emancipation of the slaves, un- 
foreseen to the testator, the loss should fall equally upon each 
of his children. Hence, it being admitted that the value of 
the slaves before emancipation was sufficient to discharge all 
the liabilities of the estate, the conclusion is that the sum of 
$350, “ which my executors” are directed “ to retain out of 
my estatate previous to her” (his daughter Margaret,) “ re- 
ceiving any more of my estate,” is not a charge upon the R. 
Sumney tract of land, devised to his said daughter; but the 
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loss by emancipation of the slaves is to fall equally upon all 

the children, the said Margaret being liable for that proportion 

of the $350, shown by the loss in the value of the slaves. 
From this judgment the plaintift appealed. 


Wilson & Son, for appellant. 
Smith & Strong, contra. 


Sertie, J. The ninth item of Paul Kistler’s will reads 
thus: “I will and bequeath to my daughter, Margaret Hill, 
a negro boy named Wilson and all the other property that she 
has in her possession, and at my death I will and direct that 
my executors pay her the sum of seventy-five dollars for the 
purchase of a horse beast. And at the death of my wife I will 
and bequeath Margaret Hill the tract of land I purchased 
from R. Sumney, she accounting to my estate for the sum of 
three hundred and fifty dollars, which my executors retain out 
of my estate previous to her receiving any more of my estate.” 

Question: Is the sum of three hundred and fifty dollars a 
charge upon the land devised to Margaret Hill? It seems that: 
the testator was possessed of a good estate, consisting both of 
realty and personalty ; that he gave the greater portion of it 
to his wife for life, giving, however. something to each one of 
his children in separate items; and then by the twelfth and last 
item of his will, he directs his executors, after the death of his 
wife, to sell the remainder of his estate of every kind not dis- 
posed of by his will, and that the proceeds, together with all 
moneys, notes and accounts be collected and divided between 
his nine children, (naming them,) share and share alike. 

It is admitted that the value of the slaves directed to be sold 
is three thousand six hundred dollars. From this re ® it 
would seem that the testator expected that there would be a 
considerable sum of money to be divided betw en his children 
upon the death of his wife, and when we take into «ons- 
tion the words of the clause devising lands to Margaret Hill 
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in connection with the condition of his estate, we think much 
light is thrown upon the subject. 

If the testator had stopped when he said, “I will, &c., Mar- 
garet Hill, land, &c., she accounting to my estate for three 
hundred and fifty dollars,” there would have been ground for 
the argamant. Bat he g23 on to ppiat out how she shall be 
made to account for this sum, to-wit, “ which my executors re- 
tain out of my estate previons to her receiving any more of my 
estate.” 

Why say any more of my estate unless he intended that she 
should receive some of his estate in any event, to-wit, all that 
is bequeathed and devised by the ninth item of the will. 

We think the intention of the testater was to direct his ex- 
ecutors to retain that amount out of the share which he then 


had every reason to suppose would be coming to Margaret 
Hill upon the death of his wife, but we see nothing either in 
ithe ninth item or in the entire instrument, to justify the con- 
.clusion that he intended to make it a charge upon the land. 


Per Curiam. The judgment of the Superior Court is af- 
‘firmed. 








WM. A. BRADSHER, Executor, c. J. L. BROOKS. 


iIn an action by an executor to recover the amount of a certain bond 
which the defendant had collected and had not paid over to the tes- 
tator, his father-in-law, the defendant's wife, a daughter of the testa- 
tor, is a competent witness to prove that her husband, the defendant, 
offgred to pay her father the money, but was told by him to keep it, 
as he intended it as an advancement to himself and the witness. 

. (Rice v. Keith, 63 N, C. Rep. 419; Barringer v. Barringer, 69 N, C, Rep. 
.179, cited and approved. ) 


‘Civ. action, to collect from defendant the amount of a 
certain note by him received for plaintiff's testator, tried before 
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Tourgee, J., at the Spring Term, 1874, of Person Superior 
Court. 

In his complaint the plaintiff alleges, that in 1866, the de- 
fendant signed the following paper: 

“Received of Nathaniel Torian one bond for six hundred 
dollars, dated 15th May, 1860, on John W. Cunningham, to 
collect for him ;” and that as agent, the defendant did collest 
from Cunningham, in April, 1867, the sum of $802, which he 
did not pay over to the plaintiffs testator before his death, 
which took place in February, 1873, nor has he paid the same 
to the plaintiff since that time. Also, that in January, 1867, 
plaintiffs testator sold to defendant thirteen bushels of wheat, 
worth $3 per bushel. 

The defendant in his answer admits that he gave the receipt 
and received the bond on Cunningham, and that he collected 
the same ; that before receiving the bond, he had intermarried 
with Martha, a daughter of the testator, and lived with him 
on the kindest relations until his death, and transacted much 
business for him in selling mules and other stock, and collect- 
ing money for him. That soon after receiving the money on 
the bond from Cunningham, he, the defendant, tendered the 
same to the testator who told him to keep it, as he would need 
it; and the defendant alleges, upon this and other circum- 
stances, that the testator gave the said money as an advance- 
ment to the said Martha, his wife, and to himself—the testator 
having at sundry times made advancements to all his other 
children, in slaves and money, but had never advanced to his 
wife anything before this except one horse, nor since, but made 
equal provision between her and all his other children by his 
last will and testament. Defendant also admitted receiving 
the wheat, but denied that it was worth $3 per bushel. 

On the trial below, after much evidence was introduced not 
relevant to the point appealed from, and therefore not recited 
here, the defendant offered his wife as a witness, and proposed 
to prove by her that prior to her marriage, her father told her 
that he had no negroes to give her, but he would give her 
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bonds and money to make her equal with the other children. 
This evidence was excluded by his Honor. Defendant further 
offered to prove by his wife that she was present when he ten- 
dered to the testator the money received from Cunningham, 
and the testator, her father, told him to keep it, as he intended 
it as an advancement to him and his wife. This evidence was 
also excluded by his Honor. 

Other evidence was tendered and ruled out by his Honor, 
who instructed the jury to return a verdict for the ful] amount, 
principal and interest of the sum collected from Cunningham, 
and for the wheat at $2 per bushel, which wasdone. Judg- 
ment and appeal by defendant; who assigns as error the refusal 
of his Honor to allow the wife to testify as proposed, and his 
refusal to allow the evidence of himself as to the tender of the 
money to the testator. 


W. A. & J. W. Graham, for appellant. 
No counsel contra in this Court. 


Serrix, J. As Mrs. Brooks is. not a perty to.this action, 
and has no. interest to, be effected by the event of the same, 
she stands like any other disinterested person, and is a compe- 
tent witness to prove.any transaction between the testator and 
her husband, J. L, Brooks, the defendant, unless there be some- 
thing in the marriage relation which renders her incompetent. 

It is true that the defendant alleges, that the money, collected 
by him from Cunningham, was an advancement, by the testa- 
tor, to himself and his wife, the witness, Martha Brooks. But 
it must be remembered that the defendant collected this mo- 
ney in 1867, before the adoption of our present Constitution, 
which ordains that the property of any female shall be and re- 
main the sole and separate estate and property of such female, 
&c., end that consequently the legal effect of the alleged ad- 
vancement, if there was.one, was to give the money to the 
husband alone ; and that, so far as the wife’s. estate is con- 
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cerned, she can have no interest in establishing the fact of an 
advancement te her husband. 

Indeed, as there is a will, which provides for an equal dis- 
tribution of the estate among all the children of the testator, it 
would seem that so far as Mrs. Brooks’ own separate estate is 
concerned, her interest might be the other way. But is there 
anything in the marriage relation which renders her incompe- 
tent? The old idea, that the legal existance of the wife is 
merged into that of the husband, belongs to the past in North 
Carolina, so far at least as her rights of property are concerned. 
And we have held, in at least ‘two cases, that husbands and 
wives are competent and compellable to give evidence for or 
against each other, save only in the peculiar cases, excepted 
by the statute. 

Rice v. Reith, 68 N. ©., 319; Barringer v. Barringer, 69 
N. C., 179. 

We think the testimony of Mrs. Brooks should have gone 
to the jury, to be weighed by them, and received for what it 
was worth. 

Let it be certified that there is error. 






















Venire de novo. 






Per Curt. 














MADISON HAWKINS, Administrator, . WM. H. PLEASANTS and 
another. 










A witness, who denies certain declarations alleged to have been made 
by defendant to him alone, cannot be impeached, as the declarations 
were not made in the presence of the other party; and as they related 
to a matter collateral to the issue, the answer of the witness must be 
taken as conclusive. 











Civit action to recover a note given by defendants, tried 
before his Honor, Judge Moore, at the Spring Term, 1862, of 
the Superior Court of Franxxim county. 
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In his compla‘nt the plaintiff alleged that the defendants 
made and executed their note to him as follows: 


“$766.88. With interest from date, we or either of us promise 
to pay to M. Hawkins, administrator of P. Hawkins, deceased, 
the sum of seven hundred and sixty six dollars and 88 cents, 
for value received of him, as witness our hands and seals, this 
26th day of March, 1863.” 
(Signed,) W. H. PLEASANTS, (1. s.) 
J. J. MINNETRE, (2. s.) 


The plaintiff claimed that this note was not subject to the 
scale established for the depreciated currency of the Confede- 
rate States ; that the consideration of the said note was other 
promissory notes, held by him, executed by Henderson Hale, 


Washington Harris and T. C. Horton, on the 8th day of Octo- 
ber, 1860, which said notes were for a balance due for land sold 
by him, the plaintiff, as such administrator to said Henderson 
Hale, the said Harris and Horton signing said notes as sureties ; 
and that all of the parties at that time were good and solvent, 
and some of them now are good and solvent. 

Plaintiff introduced Henderson Hale as a witness, who stated 
that on the 8th day of October, 1860, he purchased a tract of 
land of one M. Hawkins, the plaintiff, for the sum of $1,500, 
and for which ,he executed four several promissory notes for 
$375 each, due and payable at one, two, three and four years 
respectively. That he paid off the first note, and had in part 
paid the second, when the defendant, W. H. Pleasants pro- 
posed to purchase said land. The price was agreed on, and he, 
the witness, told him, Pleasants, that he would receive Confed- 
erate money, if said Hawkins wonld receive it for the notes 
due him from witness. Witness saw Hawkins and he declined 
to receive Confederate money, except for the balance due on 
the second note, which was then overdue. He then informed 
the defendant Pleasants that he could not trade, unless he 
eould get his notes from Hawkins. Pleasants said he could 
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arrange it and did so, delivering up the notes Hawkins held 
against him, the witness; whereupon he executed a deed for 
the land to Pleasants and Minnetre. This was on the 26th 
March, 1863. 

On his cross-examination this witness denied going to Plea- 
sants and proposing to sell the land, stating that he owed 
Hawkins who was pressing him for the money. Witness also 
denied that Pleasants told him that he would buy the land, bat 
that he did not have more than 300 or 400 dollars by him; 
and denied further, that a short time after he went to Pleasants 
and told him that he had seen Hawkins, who could get along 
with 300 or 400 dollars then, and that he would wait a short 
time for the balance. Witness also stated, that never to his 
knowledge was it understood that the amount due from Pleas- 
ants and Minretre was to be paid in Confederate money ; nor 
did ever Pleasants tell him that he would buy the land to be 
paid for in Confederate money, and upon no other terms: 
Witness was then asked it Pleasants, (at a certain place and 
time,) did not tell him that the agreement was that Hawkins 
was to receive Confederate money for this note? 

Question objected to, but allowed by the Court. Witness 
answered, that he, Pleasants, did not. 

The defendant, Pleasants, then as a witness, stated, that at 
the time and place alluded to, he had informed the witness, 
Hale, that the agreement was that Hawkins was to take Con- 
federate money—thns contradicting Hale. This evidence was 
objected to, for the reason that Hawkins was not present at the 
conversation; and also, that the defendants were bound by 
Hale’s answer—the cross examination being upon collateral 
matter. The Court overruled the plaintiff’s objection upon 
the grounds, that if collateral, it tended to show the temper 
and disposition of the witness towards the parties to the canse. 

The jury returned a verdict fur defendants. Rule for a uew 
trial, for the admission of improper testimony. Rule dis- 
charged. Judgment and appeal by plaintiff. 
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had been given for Contederate money. 


tion of Hale towards either of the parties. 
There is error. 


Per Curiam. 





Cooke, Busbee & Busbee and Moore & Gatling, for appellant. — 
Batchelor, Edwards & Batchelor and Dawis, contra. 


Reapz, J. The plaintiff, Hawkins, had sold land to one 
Hale in October, 1860, and took his note with surety and paid 
apart. Hale sold the land to defendant Pleasants, who instead 
of paying Hale, gave the note sued on to Hawkins in the place 
of Hale’s note, which he owed Hawkins for balance due on 
the land in March, 1863. And now Pleasants contends that 
the note sued on is subject to the scale of depreciation as if it 





The plaintiff introduced Hale as a witness to prove the trans- 
action and he proved it to be as above stated. The defendant 
in the cross-examination of Hale, asked him if he, the defend- 
ant, did not tell him, Hale, that he the defendant was to pay 
the note to plaintiff in Confederate money? Hale answered 
that the defendant did not tell him so. And then the defend- 
ant introduced himself as a witness and swore that he did tell 
Hale so. The plaintiff objected to the testimony of the 
defendant because the alleged declaration was not in his pres- 
ence. And, further, that if it was offered to impeach Hale, the 
question to Hale was of collateral matter, and his answer was 
conclusive. We think the plaintiffs objection well taken. 
Honor admitted the defendant’s testimony upon the ground 
that although collateral it tended to show the temper and dis- 
position of the witness Hale. But we do not see how the fact 
that defendant told Hale that he, the defendant, was to pay the 
plaintiff in Confederate money, showed the temper or disposi- 


Venire de novo. 
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WM. B. BELL v. HASTY CHADWICK and others, 





An injuction, restraning defendants from working turpentine trees, 
when the answer meets every material allegation of the complaint, 
and the mischief complained of is not irreparable, will be dissolved 
upon the hearing of the complaint and answer, 


(Thompson v. Williams, 1 Jones Eq. 176, cited and approved.) 











This was a crvit action, applying for an injunction to re- 
strain the defendants from working turpentine, &c., on a cer- 
tain piece of land, heard by Clark, J., at Chambers in Craven 
county, Nov. 13th, 1873. 

The plaintiff alleged that he was the owner in fee of a certain 
tract of land in Craven county, describing it, and that the 
defendants trespassed upon a portion of it, destroying its 
value by getting turpentine, injuring the timber and commit- 
ting waste generally. He further charged, that the defend- 
ants are insolvent, and do not own enough property to make 
an exemption for one person ; that he had commenced already 
a snit against them for the trespass and damages, which 
action is pending; but that he is remediless in the prem- 
ises, unless he is granted a writ of injunction to restrain the 
defendants from further trespass, as they are utterly unable to 
pay the damages already committed, &c. 

His Honor granted the restraining order until the coming 
in of the answer. 

The defendants appeared and answered the complaint, sta- 
ting that they only claimed a portion of the land described in 
the plaintiff's complaint, which they purchased, and vccupy 

’ under a deed from one Amos Wade, who purchased it at a 

) trustee sale by one Pierce. That since their purchase, they 

have worked the land and have made turpentine upon it, but 

they have in no way injured it or cut any timber or trees there- 
from. Believing themselves to be the true owners, they have 
exercised their right to make turpentine, as the former own- 
ers did. That the land claimed by the plaintiff is the most 
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valuable part of their tract, and is necessary for the support of 
themselves and families, and that they are greatly distressed 
by reason of the injunction issued at the suit of plaintiff. The 
defendants further state, that they are poor, with little or no 
property except their land; that they honestly pay their debts, 
owe little or nothing and are not insolvent. 

Upon filing their answer, the defendants moved to dissolve 
the injunction. And his Honor being of opinion with them, 
allowed the motion and vacated the order before given. From 
this judgment, the plaintiff appealed. 


Houghton, for appellant. 
Seymour, contra. 


Serriz, J. The affidavit, upon which the injunction was 
obtained, is defective and insufficient. But assuming that the 
answer of the defendants waived that objection, we will con- 
sider the case upon its merits. 

All the authorities say that Courts of equity are slow to 
move by injunction to restrain trespass, and will never do so 
unless it is apparent that but for such interference, the injury 
will be irreparable, and where no redress can be obtained at 
law. 

Of the many cases which have been befvre this Court seek- 
ing to restrain, by injunction, the working of turpentine or- 
chards, few have been eustained, and in every case, cited by 
the plaintiffs’s counsel, in support of the present application, 
the injunction was dissolved. 

It should be a very clear case of trespass, and irreparable 
mischief, to justify a Court in crippling the industry of the 
country, and preventing the full development of our resources. 

In this case the answer of the defendants meet every mate- 
rial allegation of the complaint, in what appears to be a candid 
manner. 

They claim title to the land in dispute, and set forth their 
claim of title—admit that they are working their turpentine 
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orchard, with prudent care, but deny that they are destroying, 
or cutting timber of any kind therefrom; and they say, that 
although poor, they pay their debts and liabilities as they ac- 
crue, owe but little, and are not insolvent. The facts in this 
case are not unlike those in Zhompson v. Williams, 1 Jones 

Eq., 176, which was a contest between the parties for the 
possession of land, each claiming the legal title, the defendant 
being in possession and using it in the ordinary course of agri- 
culture. 

In that case, Nasu, C. J., says, “If, in such a case,a defen- 
dant can be enjoined, we see no reason, why, in every case, 
where he is a poor man, possessed only of the land for which 
he is contending, he may not be stopped by an injunction 
from opening and clearing the ground.” 

The judgment of the Superior Court, dissolving the injune- 
tion theretofore granted, is affirmed. 



















Per Curiam. Judgment affirmed. 














C. A. CARLETON, adm’r. de bonis non, &c., and others ». WASHING- 
TON BYERS and others, 







The Court below has a discretionary power to allow the plaintiff to 
amend his complaint and the defendant his answer; and from the ex- 
ercise of this discretionary power, no appeal lies to this Court. 

The refusal of the presiding Judge on a trial in the Court below, to dis- 
miss the plaintiff’s action, while he appeared and was regularly prose- 
cuting it, was not a judgment from which an appeal will lie. 

(Phillipse v. Higdon, Busb. 380; Springs v. Wilson, 2 Dev. Eq. 385; 
Hatchel v. Odom, 2 Dev, & Bat. 302; Smith v. Smith, 8 Ired, 89; Dick- 
ey v. Johnson, 18 Ired, 430, cited and approved.) 
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Perrrion to make real estate assets, heard before Mitchell, 
J., at Spring Term, 1874, of Inepeiy Superior Court. 
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When the case was called in the Court below, the plaintiff 
moved to be allowed to amend his complaint, the amendment 
consisting of the insertion of an allegation of the bankruptcy 
and insolvency of the sureties to the bond of the former ex- 
ecutor, and of the former executor himself, charged upon in- 
formation and belief. Before this motion was considered, the 
defendant moved to dismiss the action. 

His Honor refused the defendant’s motion to dismiss and 
allowed the plaintiff to amend. Defendants appealed. 


McCorkle & Bailey, for appellants. 
Scott and Caldwell, and Folk & Armfield, contra. 


Ropman, J. Two questions only are presented by the case. 

1. The power of the Judge to allow the amendment of his 
bill moved for by the plaintiff. 

We know of no reason why the Judge had not the power. 
The case does not come within any of the exceptions recog- 
nized in Philipse v. Higdon, Busb. 380. 

It is not now a question whether with the amendment the 
plaintiff could maintain his bill. 

The Judge having the power the exercise of it in allowing 
the amendment was a matter of discretion not susceptible of 
review in this Court. It does not come within the description 
of determinations from which an appeal lies by C. C. P., sec. 
299. It is not upon a matter of law or legal inference, neither 
does it affect any substantial right of the parties. If the Judge 
had refused to allow the amendment the question would be 
different. The appeal from this order must be dismissed. 

2. ‘The refusal of the Judge to dismiss the action at the in- 
stance of the defendant. 

I do not recollect that any proceeding called the dismissal of 
an action is given by the O.C. P. The term was unknown to 
the common law. It was introduced into our practice in com- 
mon law cases by acts of Assembly found in the Revised Code, 
chap. 31, sec. 40 and 47, providing that if a plaintiff failed to 
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give security for the prosecution of his suit it should be dis- 
missed. In Equity proceedings, the term has been long known 
and its meaning is understood. It is allowed to a plaintiff 
when he does not choose to prosecute his action; and it is 
granted against him on motion of a defendant when the plain- 
tif fails or neglects to prosecute his action according to the 
rules of the Court. It may also be ordered when the bill dis- 
closes no equity entitling the plaintiff to relief. But in such 
cases its effect is that of a non-suit at common law, and it is 
expressed to be without prejudice. 

It puts an end to that action, but it permanently determines 
no right, and the plaintiff may immediately start a new action 
for the same eause. Springs v. Wilson, 2 Dev. Eq., 385. 2 
Daniels, Ch. Pr 962—1001. Of course I am not speaking 
now of dismissal upon a hearing on the pleadings and proofs, 
which are final, but only of those which take place upon a 
failure to prosecute the action, or upon a hearing of the bill 
alone. In such cases as in case of a non-suit, it is optional with 
a plaintiff, whether in deference to the opinion of the Judge 
adverse to his case, he will submit to a non-suit or dismissal, or 
will proceed with his action. So long as a plaintiff appears 
and prosecutes his action according to the rules of the Court, 
he cannot be forced to. become non-suit or to dismiss action 
without a hearing on the pleadings and proofs. He is entitled, 
if he requires it, to have the facts alleged in his complaint either 
admitted by a demurrer, or found by a jury, as the ground of 
an appeal if he should desire one. It is true that upon a trial, 
the Judge may instruct the jury that even if they believe upon 
the evidence that the allegations of the complaint are proved, 
they should still find a verdict for the defendant, because the 
plaintiff’s. allegations do not constitute a sufficient cause of 
action. But a Judge will rarely do this, and only when the 
insufficiency of the plaintiff’s case in Jaw is quite clear. He 
will in general permit the jury to find the facts as they may 
appear upon the evidence, and leave the defendant to take ad- 
vantage.of the suppased insufficiency, either by a motion in 
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arrest of judgment, or for a judgment non obstante veredicto. 
By this course the facts of the case are determined on the 
record, and the appellate court can render such final judgment, 
as may be proper. Unnecessary delay and expense are avoided. 

This being the character of the defendant’s motion to dis- 
miss the plaintiff’s action, and there being no allegation that 
plaintiff was not regularly prosecuting his action, the Judge 
had no power to grant it, or at least he had a discretion to re- 
fuse it, and in either case, we think he committed no error in 
refusing it. 

This Court has upon at least one former occasion, expressed 
its disapproval of the course of practice here attempted by the 
defendant. The Code points out how he may obtain thejudg- 
ment of the Court upon the sufficiency in law of the plaintiff’s 
case, viz: by demurrer, whereby he admits the facts. A mo- 
tion to non-suit or dismiss is an irregular attempt to obtain a 
judgment of the Court upon the same matter without demur- 
ring, thereby avoiding the judgment for costs which would 
follow the overruling of his demurrer. This is unfair to the 
plaintiff, and can never be allowed to succeed unless with the 
consent of the plaintiff himself. The refusal of the Judge to 
dism‘ss the plaintiff’s action while he appeared and was regu- 
larly prosecuting it, was not a judgment from which an appeal 
will lie. It involved uo matter of law or legal inference, and 
did not affect any substantial right claimed in the action. C. 
C. P., sec. 200. Hatchel v. Odom, 2 D. & B., 302; Smith v. 
Smith, 8 Ired., 29; Dickey v. Johnson, 13 Ired., 450. The 
appeal is therefore dismissed. 

It is proper to say here that although as an appeal may be 
taken by a party without the consent of the Judge, it may be 
taken in a case in which it is not given by the Code, yet it by 
no means follows that it is the duty of the Judge in such a case 
to suspend further proceedings. We will not undertake to say 
that in every case where an appeal is taken from an interlo- 
cutory order, the Judge should disregard such appeal, or should 
regard it only as an exception, of which the party may avail 
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himeelf after the final judgment. Probably in such a case, and 
where the Code allows an appeal, it must be left to the disere- 
tion of the Judge upon a consideration of the inconvenien-es 
of either course, to proceed or not. See C. ©. P., sec. 308. 
But certainly when an appeal is taken as in this case, from an 
interlocutory order from which no appeal is allowed by the 
Code, which is not upon any matter of law, and which affects 
no substantial right of the parties, it is the duty of the Judge 
to proceed as if no such appeal had been taken. All the in- 
conveniences of unnecessary delay and expense attend the 
course of suspending proceedings, and none attend the other 
course. Such an appeal is evidently frivolons and dilatory, 
and can have but one end, to increase the expense, and pro- 
crastinate a final judgment. 


Per Courram. Appeal dismissed. 








Den on demise of MCWM. YOUNG, Adm’r, ». JOHN O. GRIFFITH 
and another. 


On the trial of an action of ejectment, evidence that at the time the land 
in dispute was conveyed to the lessor of the plaintiff, the defendants 
were in possession, claiming the same adversely, is admissible, and its 
exclusion by the Court is error. 

(Mercer v. Halstead, Busb, 311; Mode v Long, 64 N. C. Rep. 433, cited 
and approved.) 


This was an action of Esecrment, brought by the lessor of the 
plaintiff against one David Wilson to Spring Term, 1861, of 
Yancey Superior Court, for certain lands situate in said 
county, from whence it was removed to the Superior Court of 
Mapison county in which it was tried betore Henry, J. at Spring 
Term, 1874. 

The case is brought ty this Court apon the appeal of the 
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defendants, who are admitted to defend as landlords, upon the 
ground that his Honor on the trial below, excluded certain 
evidence offered by them, the same be objected to by the 
plaintiff. This Court in its decision, considered only one of 
the objections, the facts concerning which are stated in the case 
agreed as follows: The defendants offered to prove, that at 
the time the plaintiff took a deed for the land, the subject of 
this controversy, from J. R. Love and the executor of Robert 
Love, they, the defendants were in actual possession of the 
same, under a purchase at the sale of the Clerk and Master, 
holding said land adversely ; alleging that their adverse pos- 
session rendered the plaintiff’s title void. His Honor being 
of opinion that it was not such a possession of defendants as 
would make void the deed of the plaintiff, sustained the objec- 
tion to the evidence and ruled it ont. Defendants excepted 
and appealed. 


No counsel for appellants in this Court. 
McCorkle & Bailey, contra. 


Bynum, J. This is an action of ejectment, under the old 
system, and is to be decided by the principles of law, unaffected 
by equity. 

The defendants offered to prove, that at the time J. R. Love 
and the executors of Robert Love, conveyed the lands in dis- 
pate, to the lessor of the plaintiff, to-wit, on the Ist day of 
June, 1859, they, the defendants, were in the possession of the 
lands described in the declaration, claiming the same adversely, 
under their purchase at the sale by the Clerk and Master, on 
the 20th July, 1857. The evidence was objected to by the 
plaintiffs and excluded by the Court. There is error. 

It is settled, that if at the time the lessor of the plaintiff, 
purchased and took his conveyance, the defendant was in pos- 
session, claiming adversely, the lessor cannot recover, for he 
had but a right of entry which he could not convey so as to 
enable his assignee to sue in his own name. Mercer v. Hal- 
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stead, Busb. 311. And the case is not altered by the fact that 
the defendant was not a purchaser, for it is the adverse posses- 
sion, whether under color of title or not, that defeats the power 
of alienation. 

In Mode v. Long, 64 N. C. 433, one cleared and fenced up 
to a line of marked trees, believing it to be the dividing line 
between him and his neighbor, whereas it was twenty-five 
yards or more upon his neighbor’s land; it was there held, 
that such an act constituted an open and notorious adverse pos- 
session, up to the marked line, and that a deed for that part, 
made by the neighber, during such possession, was void. 

The evidence proposed by the defendants, was therefore, 
material to their defence, and should have been admitted. 

If this defence were out of the way, as the case now appears, 
the lessors of the plaintiff, having the older legal title to the 
interest of J. R. Love, would be entitled to recover the one- 
half of the lands sued for. It can scarcely be pretended that 
the deed executed by the executors, passed the title of the heirs 
of Robert Love We however, make no decision upon these 
points, as the case is so defective in distinctness and precision 
in the statement of facts, that a satisfactory judgment, could 
not now be rendered. For instance, the “ case” states that the: 
decree of sale, under which the defendants purchased, was. 
made in a suit between the heirs of Robert Love, whereas the 
deed of the Olerk and Master, recites a sale of the “unsold 
lands of Robert and J. R. Love.” The title to one-half of the 
land in dispute, may turn on whether the fact be one way or 
the other. 


Per Ovriam. Judgment reversed. Venire de novo. 
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PARIS 8. BENBOW o. MARY A. ROBBINS and another. 





Twenty years possession of an easement raises a presumption of a grant. 
In computing that twenty years, the time from the 20th day of May, 
1861, until the 1st day of January, 1870, shall not be counted, so as to 
presume the abandonment of any right by the plaintiffs. 


(Rogers v. Mabe, 4 Dev. 180; Geringer v. Sommers, 2 Ired. 229; Neely v. 
Oraig, Phill. 187; Morris v. Avery, Ib. 238; Hinton v. Hinton, Ibid, 
410; Plott v. Western N. OC. R. R. Co., 65 N. C, Rep. 74; Smith v. 
Rogers, Ib. 181; Johnson v. Winslow, 638 N. C. Rep. 558; Howell v. 
Buie, 64 N. C. Rep. 446, cited and approved.) 


Civ action for damages, and application for an injunction, 
heard and determined by his Honor, Zouwrgee, J., at the Fall 
Term,4873, of the Superior Court of Gurtrorp county. 

The plaintiff in his affidavit to obtain an injunction, and in 
his complaint, alleged that the defendants had exceeded a cer- 
tain easement they had a right to, to-wit, to pond the water 
below the plaintiff ’s mill race to a certain rock, and applied 
for an order to restrain them from so doing. An interlocutory 

order was granted, which was vacated upon the coming in of 
the answer and after hearing the evidence. 

The defendants denied exceeding their right to pond the 
the water, asserting that they and those from whom they 
-elaimed had used the right for over twenty years. Upon this 
point, which is the only one considered in this Court, his 
‘Honor below, to whom by consent it had been submitted to 
find the facts, a trial by jury being waived, was of opinion 
that because of the adverse possession aud use for more than 
twenty years on the part of the defendants, and those under 
whom they claimed, the plaintiff was barred of his action. 

The plaintiff, contending that the statute barring his right 
‘was suspended during the period from May 20th, 1861, to the 
1st day of January, 1870, and it having been found as a fact 

‘that the defendant’s dam was first erected in 1852, appealed 
from his Honer’s decision to this Court. 
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Busbee & Bushee, Gorrell ond Soott, for appellant. 
Dillard & Gilmer, contra. 


Reape, J. 1. As between individuals, twenty years posses- 
sion of land or user of an easement raises a presumption of a 
grant. Rogers v. Mabe. 4 Dev. 180; Geringer v. Sommers, 
2 Ired. 229. 

In the case before us it was found as a fact, that the defend- 
ant had used the easement for more than twenty years. But 
then comes in the statute of 12th February, 1867, and several 
other like statutes which provide “ that the time elapsed from 
20th May, 1861, until 1st of January, 1870, shall not be 
counted so as to bar actions or suits, or to presume the satisfac- 
tion or abandonment of rights.” Weely v. Craig, Phil. R. 
187; Morris v. Avery, Ibid, 238; Hinton v. Hittton, Ibid, 
410; Platt v. W. NV. C. R. R., 65 N. OC. Rep. 74; Smith v. 
Rogers, Ibid, 181; Johnson v. Winslow, 63 N. O. Rep. 552. 
And then the defendant insists that that statute is a part of the 
stay law system and applies only to matters ex contractu. 

But that cannot be against the express words of the statute, 
that time shall not be counted to “ presume the abandonment 
of rights.” Why does defendant insist upon counting time ¢ 
Evidently to presume the abandonment of rights by the plain- 
tiff, whereas the statute says that time shall not be counted for 
that purpose. Howell v. Buie, 64 N. OC. Rep. 446, is a case in 
point. 

2. It is insisted by the defendant that the plaintift has mis- 
taken his remedy. That he ought to have commenced by 
special proceedings under the act of 1868-69, chap. 158, secs. 
10, &c., Bat. Rev., chap. 72. Mills in analogy to the old 
practice of a jury of view. See Rev. Code, chap. 71, Mills. 
And we think this objection would have been well taken but 
for the acts of 1870-’71, chap. 108, and 1872-73, commonly 
called the “ curative acts,” the latter of which is subsequent to 
the commencement of this action and cures the defect. Said 
acts provide that all actions, &c., which may have been irreg- 
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ularly instituted in the Superior Court shall be, so far as juris- 
diction is concerned, the same as if regularly brought and shall 
be prosecuted in the Court where they are, to final judgment. 
Those acts are retrospective and they govern this case. Bell 
v. King, 70 N. CO. Rep. 330. 

There is error. This will be certified. 


Pr OvriaM. Judgment reversed. 








J. C. GRIFFITH. Sheriff », THE COMMISSIONERS OF CASWELL 
COUNTY. 


The Judge of a Superior Court has no power to order the Commissioners 
of one of the counties in his district, to pay the Sheriff any sum for 
his services in attending upon the Court. 

(Brandon. ¥. Comm'rs. of Caswell, ante 62, cited and approved.) 


This was an orper on the defendants, made absolute by his 
Honor, Judge Tourgee, at the Fall Term, 1873, of Caswet of 
Superior Court. 

The plaintiff presented the following order to the defend- 
ants, who refused to pay it, to-wit >, 


“Tt is ordered by the Court that the Commissioners of Cas- 
well county allow and,pay to J. OC. Griffith, sheriff of Caswell 
eounty, fifty dollars for his services in attendjng upon this 
Court, at Fall Term, 1873.” 


In their answer to a rule, obtained by plaintiff, to show 
cause why they should not be attached, in consequence of. their 
refasal to obey the foregoing order, the Oommissioners dis- 
avow any intentional disrespect to the Court, stating that they 
had been advised, that the Oourt had no legal power to make 
such order. Upon the hearing, his Honor made the rule ab- 
solute, from which order, the defendant appealed. 
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No counsel for defendants in this Court. 
Battle & Son, for plaintiff. 


Reape, J. The questions in this case are the same as those 
in the case of Brandon v. Commissioners of Caswell, ante, 62, 
at this Term, and the decision is the same, and for the same 
reasons. 

There is no error. 

This will be certified to the end that the order may be 
vacated and the defendants discharged. 


Per Curiam. Judgment accordingly. 








& P. GILL and others 0. N. V. DENTON and another. 


Where the defendant was induced to purchase certain real property by 
the representations of the plaintiff, at the time deputy sheriff, that 
there were no liens on the same, when at the same time the deputy 
sheriff had in his hands an execution binding the property, or it was 
in the hands of the sheriff, within the knowledge of the deputy, who 
purchased the same when sold under that execution: Held, that the 
deputy sheriff was estopped from setting up the title obtained under 
the execution sale, to the prejudice of the defendant, and that he will 
be compelled to convey to the defendant the title so obtained, 


( Wicker v. Worthy, 6 Jones, 500; Mason v. Williams, 66 N. OC. Rep. 564, 
cited and approved.) 


Crvm action for partition of certaia real estate situate in 
Raleigh, N. ©., heard before his Honer Judge Tourgee, at the 
Special (January) Term, 1874, of the Superior Court of Waxes 
county. 

On the trial below, the sole question was as to the ownership 
of one-fifth interest of the lands sought to be divided. Upon 
hearing the complaint and answer, his Honor being of opinion 
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with the plaintiffs, gave judgment accordingly. Defendant 


Denton appealed. 
The facts are fully stated in the opinion of the Court. 


Busbee & Bushee and Fowle, for appellant. 
Battle & Son, contra. 


Ropman, J. This is a proceeding for the partition of a lot 
or piece of land in Raleigh. The only question presented is, 
as to the ownership of an undivided fifth part thereof which it 
is admitted belonged to Rufus W. Smith under whom both 
parties elaim title. 

The plaintift purchased on 5th April, 1869, at a sale under 
execution in; favor of one Vaughan to the use of Plaintiff, 
against said Rufus. The execution was levied prior to August 
Term, 1867, of Wake Superior Court, and was doeketed 28th 
July, 1868. 

The defendant purchased bona fide, and for value, from said 
Rafus on 31st October, 1868. 

So that in the absence of any equitable circumstances, the 
purchase by plaintiff would overreach that by defendant and 
have priority over it. 

The equitable circumstances relied on by the defendant to 
convert the plaintiff into a trustee for him as to this one-fifth, 
or to estop the plaintiff from setting up his superior legal title 
as against the defendant Denton, are these. They are thus set 
forth in the answer of Denton, and admitted by the plaintiff’s 
demurrer thereto. 

On or about 3ist August, 1868, Denton went to the office 
of the Clerks of the Superior and County Courts, and Sheriff 
of said county for the perpose of inquiring if there were any 
liens upon the said estate of said R. W. Smith, by reason of 
any judgments against him, or otherwise. That the defendant 
_ (Denton) found one or more judgments and executions against 
said R. W. Smith, which were satisfied and discharged prior to 
the execution of said deed (to him.) That said Gill (the 
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plaintiff) examined the records and the defendant was informed 
by the said Clerk, and was also specifically informed by said 
plaintiff at that time a deputy sheriff in and for said county, 
* * * that there were no judgments, executions or other 
liens whatever against the said R. W. Smith other than those 
which had been satisfied. Whereas at the time the execution 
upon which the plaintiff relies, to-wit, Uriah Vaughan (use 
of said Gill) vs. R. W. Smith and Eldridge Smith was in the 
hands of said plaintiff as deputy sheriff, or in the hands of the 
sheriff with the knowledge of said Gill. That the defendant 
acting upon these representations, purchased the land from R. 
W. Smith, and without notice, &c. Afterwards, and before 
the said sale under execution, defendant was informed by Gill, 
that there was a balance of about $25 due upon an execution 
in the hands of the sheriff against Smith; that the debt was 
the property of Gill, who knew that defendant had purchased 
the lands, from R. W. Smith; and told defendant that he 
would use the execution only to secure the sum due on it, and 
that defendant might, at some time when he would examine 
the matter, pay what was due, which defendant agreed to do. 
And that Gill promised to indulge the execution until a settle- 
ment of the matter would be had. Notwithstanding the above 
agreement, Gill fraudulently had the land under the said execu- 
tion, sold and purchased the same himself for $5. That after 
such purchase Gill, told defendant ‘thereof, but assured him 
he had only purchased to secure the sum due on the execution. 
That defendant has tendered, and is now willing to pay said 
sum which Gill refuses to reeeive, claiming the estate of R. W. 
Smith (one-fifth) under his said purchase. 

The case of Pasley v. Freeman, 3 T. R. 51, and Smith’s L. 
C., is familiar. There the plaintiff asked information of de- 
fendant concerning the pecuniary safety of one Falch, and 
defendant intending to injure plaintiff, told him Falch was safe 
when he well knew he was not. In consequence of that infor- 
mation plaintiff gave credit to Falch, who never paid. 

The plaintiff was held entitled to damages, although the de- 
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fendant was under no duty to answer, and gained nothing by 
doing it. 

In Wicker v. Worthy, 6 Jones 500, this Court applied the 
priuciple of that case to a sheriff who by his conduct had in- 
duced the plaintiff to believe that there was no lien upon land 
which the plaintiff bonght, when the sheriff had in his hands 
an execution against the vendor of the land under which the 
land was afterwards sold and purchased by a third person. The 
plaintiff was held entitled to recover. 

That case cannot be distinguished from the present except 
in the fact that here the sheriff who made the misrepresenta- 
tion, afterwards bought the land. But that difference does not 
affect the right of the plaintiff, but only his remedy. In 
Wicker’s case he could only recover the damages he had sus- 
tained in being obliged to pay $400 in buying up the title of 
the purchaser at execution sale. Here the Court can give sub- 
stantially the same relief by compelling the defendant to con- 
vey the land which he purchased. That the purchaser under 
the execution is estopped to set up his title, and may be com- 
pelled to convey it to the plaintiff, we think is adjudicated in 
Williams v. Mason, 66 N. O. 564, as well as by the above cited 
case of Wicker v. Worthy. 


Per Curmam. Demurrer overruled. Judgment below re- 
versed and case remanded to be proceeded in, &c. 
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GEORGE W. LIBBETT and another 2 JOHN A. MAULTSBY. 









Where a legacy was given to the defendant in trust, ‘‘the principal and 
interest to be expended for the maintenance and education” of the 
plaintiffs, as the trustee thinks best: Held, that the cestui que trust (the 
plaintiffs) were entitled to an account as to the manner in which the 
legacy had been expended. 


Where the right of action by a cestui que trust against a trustee, accrued 
prior to the adoption of the Code of Civil Procedure in August, 1868, 
the limitation prescribed in the Code does not apply, but it is governed 
by the law as it stood before the enactment of the Code; and as there 
was no statute limiting the time when such actions should commence, 
it is left to the principle established by Courts of Equity in such cases. 


When one judgment is rendered in favor of two plaintiffs, their claims 
being several and distinct, i¢ is error, which would entitle the defen- 
dant to have such judgment reversed, if he had suggested an injury. 
If no injury is or can be shown, and the record contains the material 
upon which a severance of the judgment can be made, if asked for, it 
will be referred to the Clerk to make the same. 


















Crvit action, to recover a legacy, and for an account, tried 
before Fussell, J., at the Spring Term, 1874, of the Superior 
Court of Cotumsus county. 

The following are the substantial facts of the case. This ac- 
tion is brought by the plaintiffs to recover of the defendant a 
legacy, or two lagacies, which had been bequeathed to him by 
one Anthony F. Toon, under the following clause in said Toon’s 
will: 

“In the seventh place: 1 give and bequeath and devise un- 
to John A. Maultsby, one of my executors, the sum of three 
hundred dollars, for the use and benefit of George W. Libbett ; 
(one of the plaintiffs ;) and the sum of two hundred dollars for 
the use of Annett Libbett, (the other plaintiff,—the principal 
and interest to be expended for their maintenance and educa- 
tion, from time to time, as he, the said John A. Moultsby (the 
defendant) thinks best. 

And I also give and bequeath to him fifty dollars, to have a 
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small house built for said children, on a tract of land contain- 
ing sixty acres, that I intend to give to George Libbett.” 

The defendant claimed in his answer, that he was not liable 
to account with the plaintiffs, for the manner in which he had 
disposed of the funds; that he had collected the notes which 
constituted the legacy during the existence of the Confederate 
States, and converted the same into Confederate bonds, which 
were lost ; and for a further defence, the defendant alleged 
that the plaintiffs demanded the legacy of him in the year, 
1865, and relied on the statute of limitation of three yeare. 

At Fall Term, 1873, the case was referred to the Clerk of 
the Court to state an account between the parties, and at Spring 
Term, 1874, the Cierk reported, charging the defendant with 
$325,67. 

To this report, both plaintiff and defendant excepted, and 
the issue as tothe statute of limitatations was submitted to a 
jury, who found that that the plaintiff, George W., had de- 
manded asettlement more than three years before bringing 
this action. 

His Honor was of the opinion that the defendant was liable 
to account; that the notes received by him, being good ante 
bellum notes, the collection of them in Confederate money was 
unauthorized, the defendant failing ‘to show any necessity 
therefor; and this legacy being given to the defendant on an 
express trust, was not within the statute of limitations. His 
Honor thereupon ordered the report of the Clerk to be amended 
in accordance with the plaintiffs’ exceptions, (as to interest, 
&c:.,) and gave judgment for plaintiffs in accordance with the 
amended report. 

From this judgment defendant appealed. 


Moore & Gatling, for appellant. 
A. T. & J. London, contra. 


Ropman, J. It was not seriously denied in this Court that 
‘the defendant was constituted by the will of Toon, a trustee for 
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the two plaintiffs for their respective legacies. That being the 
case, although his discretion in expending the principal and 
interest of the fund for the benefit of the children during their 
minorities, was extensive, and, if honestly exercised, would 
not be interfered with by any Court, yet the trust was for the 
benefit of the plaintiffs, and upon no principle of equity, could 
the fund be permitted to be converted by the defendant to his 
own use. It is clear, therefore, that the plaintiffs were entitled 
to an account, unless their action is barred by the statute of 
limitations. This was the defence principally insisted on here. 

1. Before the enactment of the Code of Civil Procedure in 
August, 1868, there was no positive and absolute limitation to 
an action by a cestui que trust against an express trustee. The 
lapse of time after the accrual of a right of action was only 
evidence tending to raise a presumption, that the right had 
been satisfied or released. West v. Sloan, 3 Jones Eq., 102. 

It is not material to consider accurately what lapse of time 
would furnish a conclusive presumption against the plaintiffs 
in the present case, supposing the law to be as it was before 
August, 1868; for, in any view, it would not be less than ten 
years, and as much as ten years did not elapse from the arrival 
of the plaintiffs at full age, to the bringing of the present 
action. 

The learned counsel for the defendant, however, contends 
that the present action comes within the scope of the Code 
and within section 34, that it is in the words of that section: 
¥ An action upon a contract, obligation or liability arising out 
of a contract express or implied, except. those mentioned in the 
preceding sections ;” and that consequently it is barred in three 
years. Whether an action by a cestui que trust against an 
express trustee created by contract, comes within sec. 34, or as 
one of the “ actions for relief not herein provided for,” which 
are provided for in sec. 37, is a question of very great im- 
portance, but which we think does not arise in the present 
case. The first question which we have to decide is, whether 
the present action is within the scope of the O. C. P., and we 
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think it is not, but is governed by the law existing prior to the 
enactment of the Code in 1868. 

Section 16 of C. O. P., Title IV, is as follows: “ The pro- 
visions contained in chapter 65 of the Rev. Code, entitled 
“ Limitations,” are repealed, and the provisions of this title are 
established. This title shall not extend to actions already com- 
menced, or to cases where the right of action has already ac- 
crued, but the statutes previous to the ratification of this act 
shall be applicable to such cases; and in cases where the right 
of action has already accrued, but the action has not been com- 
menced, the said statutes shall be applied according to the sub- 
ject matter of the action, and without regard to the form.” It 
is not denied that a right of action had accrued to these plain- 
tiffs before 1868, and the section cited (16) expressly excepts 
from the operation of the whole title, “ cases where the right 
of action has already accrued.” This would seem to be con- 
clusive that the case of the plaintiffs was not embraced within 
the title, in which case it would be left under the pre-existing 
law, that is, subject to no statute, but to the principle estab- 
lished by Courts of equity in such cases. If the section cited 
had stopped at the words “ already accrued,” just quoted, there 
would have been no color at all for the defendant’s contention. 
The plaintiff’s case would have been left to the old law, not- 
withstanding the repeal as to new cases of the chapter con- 
cerning “ Limitations” in the Revised Code. But in as much 
as that statute, (which no way affected the plaintiff’s case) had 
been repealed by previous words, it became necessary, in order 
to provide for cases to which that statute did apply, to insert 
the words following which provide that notwithstanding its re- 
peal as to after accruing actions, it should continue in force as 
to such as had already accrued, and which by their form did 
come within it. 

The learned counsel contends that “statutes” means the 
written law only, and that only is continued in force. Grant 
it; the word taken strictly does mean only the written law. 
But still Title IV, under which the counsel contends that 
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plaintiffs are barred does not apply to “ causes of action already 
accrued,’’ as the plaintiff’s had. Grant that the previous statutes 
of limitation had been repealed, the right of the plaintiffs to 
sue within (say) ten years was not affected, for no statute ap- 

plied to his case. And, as his case is expressly excluded from 

Title IV, there is no statute which applies to it at this time. 

We think his Honor committed no error on this point. 

2. The defendant says there is error, in that the judgment is 
a consolidated one for both plaintiffs, whereas their claims are 
several. That is an error, and if the defendant had suggested 
that he was injured by it, he would clearly be entitled to leave 
the judgment reversed on that account. But there is no ground 
that appears to us for any such suggestion, and none such has 
been made. The record contains the materials upon which a 
severance of the judgments can be made, and if asked for by 
any party it will be referred to the Olerk of this Court to 
make it. 

3. The defendant also charges error, in that, by the decree, 
there is a consolidated judgment for principal and interest, 
whereby the interest bears interest. This is manifest error, 
which could only have proceeded from inadvertence. The 
plaintiffs, however, consent to a correction of the judgment in 
that respect, which will be made accordingly. 

After this correction is made, and subject to the application 
for a severance above allowed, the judgment of the Superior 
Court is affirmed, and judgment will be given here in accord- 
ance with this opinion. 

The judgment below being in part erroneous, each party 
will pay his own costs in this Court. 





Per OvriaM. Judgment accordingly. 
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THE N. C. RAILROAD COMPANY vo. GEORGE W., SWEPSON 
and others. 


A committee of three persons, appointed by the plaintiff Commissioners 
of a Sinking Fund, authorized by law, and empowered to exchange N. 
C, bonds, known as ‘‘old sixes,” for those known as ‘‘ new sixes,” 
must, in effecting such exchange, all act together ; and any attempted 
exchange made by one or two of such committee without consultation 
with, and concurrence of the other members thereof, is utterly void, 
and in no ways binding on the plaintiff. 


This was a orvi. action, being an original bill filed in the 
Court of Equity for Waxes county, to set aside a certain ex- 
change of bonds made by defendants and for an account, heard 
before his Honor, Judge Tourgee, at the Special (January) 
Term, 1874, of the Superior Court of said county, upon an 
agreed state of facts. 

On the trial below, his Honor gave judgment dismissing the 
bill; from which judgment plaintiff appealed. 

All the facts are fully set out in the opinion of the Court. 


Moore & Gatling, for appellant. 
Fuller & Ashe, contra. 


Reape, J. The plaintiff had a sinking fund, and a com- 
“mittee of three, viz: the defendants Mendenhall, Davis and 
Flanner, to manage it. A part of this sinking fund was 
$100,000 in North Carolina bonds known as “old sixes.” At 
a meeting of the plaintiff’s Board of Directors in July, 1863, 
a resolution was adopted that the said committee be authorized 
“ to convert the old sixes North Carolina bonds into new sixes 
as occasion may offer.” 

1. Prior to December, 1864, the committee had disposed of 
all the “ old sixes ” satisfactorily to the plaintiff, except $33,000. 
Of that sum the plaintiff alleges that $10,000 has never been 
accounted for by the committee in any way ; $23,000 remained 
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in the hands of the committee, Davis being the custodian. 
On the 5th of December, 1864, defendant Swepson applied to 
Davis to allow him to take the said balance of “old sixes,” 
$23,000, on the terms of his giving two “new sixes” for one 
old, and allowing him time to comply with the terms. Davis, 
who lived in Salisbury, replied by letter that he would accede 
to the proposition if Mendenhall would, who lived in Greens- 
boro,’ and that is the last that Davis heard of it. Mendenhall 
did agree to it with Swepson, “ but took no proceedings ac- 
tually to carry out the exchange.” And there the matter 
rested. On the 12th of January, 1865, plaintiff’s Board of 
Directors passed a resolution directing the committee to ex- 
change no more “old sixes” unless for its own 8 per cert. 
bonds, and this notice was immediately served upon the mem- 
bers of the committee. Davis immediately, 16th of January, 
1865, wrote to Swepson informing him of the order of the 
Board. After which Davis never heard more of the exchange; 
considered his authority to make the exchange at an end, and 
did not know that any exchange had been made until it was 
all over. Swepson made no reply to Davis’ letter informing 
him of the order of the Board of the 12th of January, 1865, 
but went to Mendenhall and insisted that the contract should 
be carried out, notwithstanding the January order. Menden- 
hall declined, and insisted upon writing and laying the matter 
before the Board at its next meeting. Of all this Davis knew 
nothing, and Flanner, the other member of the committee, had 
never been consulted at all, until about the 8th of April, 1865, 
when happening to be in Greensboro’, Swepson saw him and 
told him the state of things, and he told Swepson that if the 
contract had been made before the 12th of Jannary order, he 
thought it ought to be carried out in good faith, and he went 
with Swepson to Mendenhall and said the same. But he did 
not then consider himself as acting as committee-man, as he 
had never been consulted or had anything to do with the con- 
tract, and he would have then given different advice if he had 
known that Swepson was not prepared to comply with the con- 
















IN THE SUPREME COURT. 





N. C. RatLRoaD COMPANY v, SWEPSON, et al. 





tract, as it seems he was not. About the last of April or first 
of May, 1865, and only a short time before the Board were to 
meet in July, Swepson aud Mendenhall effected a sham ex- 
change, by Mendenhall’s delivering overfto Swepson the “ old 
sixes” and Swepson delivering over to him “ new sixes,” which 
were not his, bat were borrowed for the purpose and were to 
be returned to the owners in kind, and which were subse- 
quently re-delivered by Mendenhall to Swepson in exchange 
for others which Swepson had bought up at three cents in the 
dollar. As before stated, Davis had been the custodian of the 
fund and of these old sixes, and had sent them to Mendenhall 
for safe keeping upon the approach of the Federal army, and 
he did not know of the disposition of the “old sixes” by Men- 
denhall until the funds were returned to him, when he found 
the old sixes gone and the new ones in their place. 

The excuse given for this transaction between Mendenhall 
and Swepson is, that the contract was made in December, 1864, 
before the order of the Board forbidding it, 12th of January, 
1865, and that good faith required that it should be carried 
out. Davis, to whom Swepson made the first proposition to 
make the contract and who knew the terms proposed by Swep- 
son, and what he had done on his part, did not think so, but 
thought the whole matter ended. Flanner had not been con- 
sulted in making the contract, and although he subsequently 
said to Swepson and Mendenhall that he thought it ought to 
be carried out, yet if he had known the truth about it he would 
have advised differently. Mendenhall himself at first declined 
to carry it out without consulting the Board. How is it that 
Mendenhall never consulted either of his co-committeemen, 
especially as Davis made the contract and was the custodian of 
the bonds? And if Mendenhall had determined to make the 
exchange, where was the propriety of the unreasonable indul- 
gence given Swepson to comply on his part? Swepson had 
some time before this transaction, made a like proposition for 
$25,000 of the “ old sixes ” and asked time to comply, and the 
terms were accepted and the exchange was made in a short 
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time thereafter. But here the contract was made 5th of De- 
cember, 1864, and Swepson had made no proposition to com- 
ply 12th of January, 1865, and never was ready to comply 
until May or Jane, 1865, six months after the contract. It is 
true, Swepson had before that demanded of Mendenhall a com- 
pliance, but he was not himself prepared to comply. And if 
Mendenhall had intended to comply at any time, how easy it 
would have been for him to say, well, Iam ready. And then 
Swepson being not ready, the matter would have ended. But 
he is indulged for six months, a part of the time under the 
plea by Mendenhall that he wanted to consult the Board, which 
was to meet in July. And then just before July the matter is- 
hurried up as if to forestall the Board in July. And thus tlie 
valuable effects of the plaintiff were exchanged for “ trash” 
under the plea that good faith to Swepaon required it. 

And yet, if good faith had required that the contract should’ 
be observed, and that Swepson should be indulged it would 
have been no bad faith in Mendenhall not to observe it ; for it 
was not Ais contract. He was but an agent, and was dealt with 
as an agent, and the contract was the contract of his principal; 
the plaintiff. And, for a breach of it, he was not liable legally 
or moraly. If there was a breach of it by the order of 12th 
January, 1865, or in any other way, the plaintiff was liable in 
damages. But that order put an end to Mendenhall’s agency: 
in that matter. It forbid him to make the exchange; and 
“ good faith” in Mendenhall required him to obey his principal. 
It is said, that the refusal of the plaintiff to complete the con- 
tract was an afterthonght, induced by the repudiation of the. 
new sixes by the State Convention under Federal influence. 
That cannot be so, because the war had not then ended, and 
the Convention did not meet until the Fall suceeeding ; but if it- 

were true, still the bad faith of the plaintiff did: not give the 
| agent power to act. But, put the case in the most favorable. - 
light, the agent made the cortract 5th December, 1864, when: 
“ new sixes ” were of considerable value ; Swepson says in his an- 
swer that many business men thought them perfectly. good;: 
28 
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and suffered it to lie loose until May or June, and then suffered 
it to be performed by Swepson by the delivery of new sixes, 
when they had been depreciating all the time and were re- 
duced to the market value of three cents in the dollar. In 
passing upon the liability of fiduciaries for transactions during 
the war, we have found that justice required a very liberal rule 
in their favor; but there has been no case where we have felt 
at liberty to sustain an agent in such negligence as this, even 
where no frand was imputed ; and we do not say that moral 
turpitude is apparent here. 

But there is another view which is decisive against the de- 
fendants. As has been said, the plaintiff’s board appointed a 
committee of three to act in the premises. It was necessary 
that they should ali act together. The act of one without the 
others was utterly void. It is so laid down in Oo. Litt 181,b; 
Bacon Ab. Authority C.; Com. Dig Atty. C. 11, and by all 
the writers since Coke down to Story on Agency, sec. 42. “In 
regard to two or more agents: It is a general rule of the com- 
mon law that where an authority is given to two or more per- 
sons to do an act, the act is valid to bind the principal, only 
when all of them concur in doing it; for-the authority ie con- 
strued strictly, and the power is understood to be joint and not 
several. * * .* So if an authority is given to two persons 
jointly to sell the property of the principal, one of them sep- 
arately cannot execute the authority.” The same.is laid down 
in State y. Lane, 4 Lred., 431. A different rule prevails in 
public agencies where a majority may act. Id. 

It is not necessary that we should consider the, question 
whether when there are two or more agents to do an act, there 
-ought not tu be not only concurrence, but consultation ; because 
here the three agents never did concur. Davis, to whom 
‘Swepson first applied to make the contract, said he wae willing 
‘if Mendenhall would consent. Mendenhall did consent, but 
his consent was never communicated to Davis. Take. it, how- 
-ever, that this wag a concurrence on the part of two of the 


agents; yet. Flanner had, not even been, notified.up to 12th. . 
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January, 1865. And then Davis considering his authority at 
an end withdrew it and notified Swepson. So that Menden- 
hall then stood alone. It is true Flanner was subsequently in- 
formed of the contract by Swepson and expressed the opinion 
that if the contract had been made before the authority was 
revoked it ought to be complied with ; but he says that he did 
not say that as a committee-man, as he had nothing to do with 
the contract, and he would have expressed a different opinion 
if he had known that Swepson was not prepared to comply 
with the contract on his part. 

It is clear that there never was any valid contract to bind 
the plaintiff for the sale or exchange of the $23,000 “ old sixes ;” 
and that Swepson is liable for the value of the same with in- 
terest from the time of their conversion. And as Mendenhall 
delivered them over to Swepson after his authority to do so 
had been revoked, he is liable to the plaintiff also if Swepson 
should fail. Davis seems not to be liable on this transaction. 
The facts are not sufficiently explicit to enable us to determine 
as to Flanner’s liability. 

The plaintiff is entitled also to an account for the $10,000 
: which it is alleged the Committee have not accounted for. If 
they were disposed of prior to January 12th, 1866, under the 
authority which they had and accounted for the proceeds to the 
plaintiff, they are not liable, otherwise they are. 

There is error in the order dismissing the bill. This will 
be certified, and the cause remanded to be procéeded with ac- 
cording to law. 


Psr Ccniam. Judgment accordingly. 
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A. M.. SLOAN: & CO. ». ROBERT, J. McDOWELL. 


Where a firm brings a defendant into Court to answer a chaim-for a debt 
which he owes them, he cannot only require them but either one of 
them to answer for a debt due him, whether it is connected specially 
with their debt against him, or is an independent claim. 

(Neal & Johnson v. Lea et at. 64 N. C. Rep. 678; Harris v. Burwell, 65 N. 
©. Rep. 678; March v. Thomas, 63 N. C. Rep. 87, and Clark v. Wil- 
liams; and Walker v. Flemming, at this Term, cited and approved.) 


RopMan— Dissenting. 


Orviz action, for the recovery of an account due the firm, 
tried at Fall Term, 1873, of Mroxrensure Superior Court, 
before Logan, J., upon a demurrer to the answer of defendant. 

All the facts relating to the points decided are fully stated 
in the opinion of Justice Reape, and the dissenting: opinion of 
Justice Ropman. ; 

Defendant appealed ftom the judgment of the Court below. 


H. W. Guion, for appellant. 
Wilson & Son, contra. 


Reavg, J. The action is upen @ partnership claim against 
the defendant for merchandise sold and delivered, and for 
money paid to his use. 

The answer denies that the defendant ever had any dealings 
with the partnership, or authorized any one else to have for 
him. But admits that he contracted with the plaintiff, A. M. 
Sloan, for the articles contained in the bill of particulars filed 
by plaintiffs in his individual capacity, and with the under- 
standing and agreement with said A. M. Sloan, that the amount 
was to be entered as a credit upon a bond for a much larger 
amount which he had against said A. M. Sloan, and that the 
credit was so entered. 

The defendant then sets up the said bond as a counter-claim 
against said A. M, Sloan, and demands judgment against him 
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for the remainder after deducting the plaiatiff’s bill of partica- 
lars. 

The plaintiffs demur to the counter-claim, and assign for 
cause, “ that said alleged counter-claim does not state facts suf- 
ficient to constitute a-cause of action against the plaintiffs in 
this, that the counter-claim sets up an alleged individual indebt- 
edness on the part of A. M. Sloan to the defendant,” &c. 

And for second cause of demurrer, that an action is pending 
in the Circuit Oourt of the United States for said counter- 
claim. And then it was referred to H. QO. Jones, Esq., to 
decide upon the demurrer, who sustained the demurrer for the 
first cause and overruled it for the second, and upon exceptions, 
so did his Honor, and the defendant appealed. 

We think there was error in sustaining the demurrer. The 
plaintiffs come into Court with a joint claim against the defend- 
ant which he denies; and he makes a claim against one of 
them which they admit. And then we have ©. O. P., sec. 
248: “Judgment may be given for or against one or more of 
several plaintiffs,.and for or against one or more of several 
defendants; and it may determine the ultimate rights of the 
parties, on each side as between themselves. And it may grant 
to the defendant any affirmative relief to which he may be 
entitled.” 

Reading it as applicable to this case, may grant to the 
defendant affirmative relief against A. M. Sloan, one of the 
plaintiffs. It is suggested that this cannot be, in this case, 
because the plaintiff, A. M. Sloan, has not been served with 
process to bring him into Court. The answer is, that service 
of process is not necessary where the party appears and pleads ; 
and here he does appear and plead. He both demurs and 
pleads—demurs because the counter-claim is against one, and 
not against both of the plaintiffs; and pleads (for so the second 
cause for demurrer must be understood) that a suit for the same 
is pending in another Court. 

It will be observed that the demurrer shoots wide of the 
mark. It objects that the counter-claim is not a cause of action 
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against the plaintiffs. It does not profess to be; but only 
against one of the plaintiffs. But it no doubt intends to raise 
the question whether in an action by two plaintiffs against one 
defendant, the defendant can have affirmative relief against 
one of the plaintiffs. It is the plain letter of the statute above 
quoted, that he can. And it is not denied that he can, as to 
any matter connected with the subject matter of the suit; but 
not as to any independent matter. If it be thus restricted, 
what is the use of the provision? None, because in that case 
he can have relief against both the plaintiffs, which is better 
than against one, or at least as good. So that if that is to be 
the construction, the Code gives the defendant no advantage 
which he did not have before, or would not have had without 
it. It is said that this section in the Code is a copy of the 
New York Code, and yet we are not informed of any Now 
York decision in which such a restricted construction has been 
given. Weare of the opinion that the proper construction of 
the Code is, that when the plaintiffs bring the defendant into 
Court to answer a claim for debt which he owes them, that he 
cannot only require them, but either one of them, to answer 
for a debt due him ; whether it is connected specially with 
their debt against him, or is an independent claim. And this 
not as.a set-off to the claim sued on, but as an affirmative 
judgment. Indeed, this can scareely be said to be an open 
question ; because in Weal & Johnson v. Lea and others, 64 
N. OC. Rep. 678, it is said by Prarson, O. J.: “By 0. C. P., 
sec. 101, the plea of set-off is merged in the defence of counter- 
elaim. 

By paragraph 2, the counter-elaim in an action on contract 
embraces not only matter that under the old practice was 
pleaded as a set-off, but every other cause of action arising out 
of eontraet, whether legal or equitable between the plaintiff 
and defendant. When there are move than one plaintiff or de- ; 
fendant it is further extended, so that not only mutual debts 
between the plaintiffs and defendants, or any one of them, 
against the plaintiff, or any one of them between whum a sev- 
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eral judgment might be had in the action, isembraced.” And 
that case was subsequently carefully reviewed in Harris v. 
Burwell, 65 N. ©. Rep., 678, and overraled in part ;' yet it has 
never been disturbed upon this point. And soin Clark v. 

Williams, at this term, we gave judgment for the plaintift 
against several defendants for unequal proportions, and judg- 
ment for one of the defendants against the other defendants in 
unequal proportions, and in a matter in which the plaintiff had 
no interest, thus adjusting the right of all the parties before 
the Court. See Walker v. Flemming, at this term. 

We are of the opinion that the demurrer ought to have been 
overruled, and that the defendant has the right to set up his 
counter-claim and have affirmative relief, as against A. M, 
Sloan one of the plaintiffs. And this disposes of the only point 
upon which the case now before us, reste. The question of set 
off will come up on another trial, if the plaintiffs shall establish 
their claim against the defendant. I suggest however, as what 
occurs to me from the full argument before us upon the ques- 
tion of set oft, and from the authorities which I have consulted; 
that the general rule is, that a claim of a defendant against one 
partner is not a set off against a claim of the partnership against 
him, eitheir in law or equity. But to this general rule there 
are several well established exceptions ; and some other excep- 
tions in regard to which there are contradictory decisions. The 
established exceptions are (1) where there was an agreemeut 
between the partnership and the defendant that it should be 
80; (2) Where there has been a settlement of the partnership 
and a surplus in favor of the debtor; (3) Where the partner 
against whom the defendant has a separate claim is insolvent 
outside of his interest in the partnership. I put this down 
among the established exceptions although there are contradic- 
tory decisions upon it in England and in some of our sister 
States ; yet in our State it is settled in March v. Thomas, 68 
N. ©. R. 87, and the cases there cited, where it is said by 
Judge Barring: “ When the plaintiff or one of the plaintiffs is 
insolvent, a bond or note due from him to the defendant may 




















IN THE SUPREME COURT. 





Stoan & Co. v. McoDowsZ1L. 





be set off in equity without a strict regard to mutuality ;” (4) 
Where, as in our case, the partnership did not agree, but one 
of the partners did, that the individual claim of the defendant 
against him should be set off ‘against the firm debt; this is a 
good defence to a suit by the partnership at law. 
Lindly on Partnership 170, from whom I quote as follows: 
“ For example, if a partner pledges partnership property, and 
in so doing clearly acts beyond the limits of his authority, still 
as he can not dispute the validity of his own act, he and his co- 
partners cannot recover the property so pledged by an action 
at law. So, although a partner has no right to pay his own 
separate debt by setting off against it a debt due from his credi- 
tor to the firm ; yet if he actually agrees that such set off shall 
be made, and it is made accordingly, he and his co-partners 
cannot afterwards in an action recover the debt due the firm. 
As observed by Lord Tznrerton in Jones v. Gates, there is no 
instance in which a person has been allowed as plaintiff in a 
Court of law, to recind his own act on the ground that such 
act was a fraud on some other person, whether the person seek- 
ing to do this has sued in his own name or jointly with such 
other person. This doctrine has been carried so far that even 
when the partner whose conduct is relied upon as an auswer.to 
an action by the firm is dead, the surviving ex-partners have 
been held not entitled to sue.” 

While this is so at Jaw, and while under this ruie one part- 
ner might commit a fraud upon his co-partner, yet in equity 
the co-partner can have relief by a bill against the debtor part- 
ner and his creditor, charging the fraud and showing the ipjury 
to himself. As was the well considered case of Peirey v. 
Finney, 12 Eg. cases 67. But note, that to entitle the co- 
partner to relief he must show fraud; as that the debtor 
partner had not so much as that interest in the firm; or that 
there were partnership debts to pay. If the debtor partner has 
a greater interest in the firm than he has disposed of, and if 
there are no debts to pay, then the co-partner has no relief 
either in law or equity, and needs none; because he has sus- 
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tained no injury, and need only charge the debtor partner with 
so much as he has appropriated to his own use. That is pre- 
cisely our case, except that our case is made stronger by the 
facts that A. M. Sloan is admitted to be solvent; and that the 
firm will not be injured by the appropriation which he made 
of the partnership effects to pay his own debt to the defendant. 
Adams, Eq., 244. 

Suppose the plaintifts get judgment against the defendant 
upon their claim; and the defendant gets. judgment against 
one of the plaintifis upon his counter-claim, in excess of the 
plaintiff’s claim ; then, the defendant would be entitled to an 
account of the partnership, and to have his judgment satisfied 
out of the partnership effects, if there should be a surplus due 
the debtor partner. Just as the defendant would have the 
right to levy on and sell his interest in the partuerehip, a 
then have an account. 

If, as is alleged, the plaintiffs are non-residents it farnishes 
a stroug equity that they should not be allowed to recover of 
the defendant, and put upon him the necessity to go out of the 
State to pursue his rights against one of the plaintiffs; when, 
as that plaintiff is solvent, no injury can result to the partner- 
ship, or to the creditors thereof, by allowing the defendant to 
enforce his rights here according to the agreement between 
him and the plaintiff A. M. Sloan. 

So, the plaintifts cannot recover at law, because of the agree- 
ment of one of the plaintiffs ; and they cannot recover in equity, 
because neither the co-partner, nor the creditor can be injured. 

There is error. This will be certified, &e. 


Peer Curiam. Judgment reversed. 


Ropman, J. Dissenting. The plaintiffs A. M. Sloan and 
J. H. Sloan, partners under the name of A. M. Sloan & Oo., 
complain, that defendant purchased sundry goods of them at 
the price of $1,330.24, which he still owes, &e. 

The defendant answers: 
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1. He denies that he is indebted to the plaintiffs. 

2. He bought the goods from A. M. Sloan, one of the part- 
ners, upon. an agreement with him that the price should be 
credited upon a debt which A. M. Sloan then owed him for a 
much larger amount, and it was accordingly so credited. But 
he does not deny that he knew that the goods were the pro- 
perty of the partnership, or say that the other partner had any 
knowledge of the agreement between him and A. M. Sloan. 

8. By way of counter-claim: that A. M. Sloan owes him by 
bond a much larger sum ; and he demands judgment that the 
said bond debt be set off pro tanto against the present claim, 
and that he recover the residue from A. M. Sloan. 

The plaintiffs are presumed by the U. O. P. to take issue on 
the two first defences. - 

They demur to the counter-claim, because it is against A. M. 

', Sloan alone, and secondly, because there is a suit now pending 
against A. M. Sloan in the Circuit Court of the United States 
for Georgia, for the same cause of action. 

It was referred by consent to H. ©. Jones to pass on the 
issues made by the demurrer. He sustained the demurrer for 
the first cause assigned. The Court confirmed his report and 
gave judgment accordingly, from which the defendant appealed. 

The first and second defences make only issues of fact. The 
question as to the sufficiency in law of the second may still be 
made. It would be nearly the same with that presented by 
the first ground of demurrer. That question is this: Can a 
defendant who is sued by a partnership for a debt due to it set 
off against that debt one due to him by one of the partners ? 
And can he have judgment against that partner for any excess? 
It seems to me, both on reason and authority, that he can do 
neither, except under special circumstances, which do not exist 
in this case. 

It will be well to note that the two questions are not identi- 
cal; nevertheless, they may be disenssed together without 
mitch confusion. 

1. It can never be equitable to compel one man to pay the 
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debt of another. Yet, if a partnership, which must always 
consist of more than one person, is liable to have a debt to it 
set off by a debt owing to a defendant by one only of its mem- 
bers, that may be the result, unless an account of the partner- 
ship be first taken and it be ascertained that the interest of the 
indebted partner in the partnership property equale or exceeds 
the debt which he owes to the defendant. If his interest is 
less than the debt, the certain result is to take the property of 
the other partners to pay the debt of this one. 

I defer at present considering the power of a Court in such 
a case to require an account of the partnership and the incun- 
venience which would attend it. I wish now only to establish 
the general principle, and it must be clear, that if a defendant 
who owes a partnership of A & B $1,000, can extinguish his 
debt to the firm by setting off against it a debt of like amount 
from A alone, whose interest in the partnership property. is 
merely nominal, he is making B pay A’s debt without his 
consent. 

It is not surprising that not a single authority can be found 
supporting any such doctrine of set off, or that numerous cases 
may be found expressly disaffirming it. The authorities uni- 
formly say that to make a set off allowable, there must be mu- 
tuality. ‘There is no difference in principle between cases at 
law and in equlty on this point. When Courts of law recog- 
nized only legal rights, they allowed a set off when there wa 
a legal but not a real mutuality. As if one of two partners 
died and the survivor brought suit, a debt owing by him to 
the defendant was a set off at law, because the survivor was at 
law the sole owner of the debt to the partnership. But in 
equity the rule was different. Equity demanded a real mu- 
tuality, and considering the surviving partner a trustee, would 
not permit the assertion of a mere legal right to the prejudice 
of the real owners of the fund. The doctrine is well stated in 
Lindley on Partnership, 421, from which I extract in sub- 
stance as follows: “It follows from the last proposition, that 
a debt owing to a firm of partners cannot (except by the con- 


















IN THE SUPREME COURT. 





S1oan & Co. v. McDowsZLL. 





sent of all parties or under exceptional cireumstances,) be set 
off against a debt owing by one of its members, or vice versa. 
It searcely requires to be pointed out, that to allow a set off of 
such debts would be to enable a creditor to obtain payment of 
what is due to him from persons in no way indebted to him. 
As a rule, therefore, a debt owing by one of the members of a 
firm cannot be set off against a debt owing to him and his co- 
partners,” &c. Also on page 428: “ As regards set off in 
cases of partnership, it will be sufficient to show that in 
equity mutual debts may be set off if, in substance, they are 
both joint or both several, although they are not so in point of 
form, and that on the other hand, debts which are not both 
joint or both several in substance, although they are eo in form, 
cannot be set off against each other.” 

The decisions in this State are numerous. They all accord 
with the doctrine contended for by me. In Jarvis v. Hyer, 4 
Dev., 367, the plaintiff was a creditor of the firm of Hyer and 
Burdett, and issued an attachment against them, and garnisheed 
Dauson who was a debtor to the firm of Hyer, Brimmer and 
Burdett. The Court say that the sheriff under the attachment 
could seize only the property of Hyer and Bardett. Thecred- 
itors of the firm of Hyer, Brimmer and Burdett had a prior 
claim to payment out of the assetts of that firm. Judgment 
for garnishee. Cook v. Arthur, 11 Ired., 407, is to the same 
point. Worment v. Johnson, 10 Ired., 80, was an action by the 
surviving partner of the firm of Alexander & Oo., for a debt 
due the firm. The defendant pleaded what the case called “a 
counter demand,” consisting of a debt due her by the deceased 
partner for board. She proved that Alexander was the man- 
aging partner; had boarded with her, and had agreed that she 
might take goods out of the store in payment of her bill ; and 
she had accordingly purchased the goods, the price of which 
was sued for. The Court held the counter demand not avail- 
able, and as to the bargain with Alexander that defendant 
should be paid out of the store, say: “ That was not sufficient 
to bind the other members of the firm, for it is nothing more 
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nor less than the case of one partner giving the guarantee of 
the firm for his own debt toa person who knew it to be his 
own debt. It has been so often held, that fact is conclusive of 
the bad faith of the partner, thus pledging his partners for his 
separate debt, and aleo of the bad faith or gross negligence of 
the person taking it, which prevents the firm from being bound, 
that it is only necessary to refer to one or two cases in which 
the doctrine has been discussed.” Cotton v. Evans,t D. & 
B. Eq., 284; Weed v. Richardson, 2 D. & B., 535; State 
Bank v. Armstrong, 4 Dev., 519, was an action on the official 
bond. of Armstrong as clerk brought against him and his sure- 
ty: The defendants claimed to set off the sum of $930 which 
the plaintiff bank owed the deceased clerk. There were other 
points not material to be noticed, But on this point the Court 
say: “It is clear that}the disputed credit cannot be allowed as 
a set off, waiving all other objections to it as such, there is a 
want of that mutuality between the debt demanded and the 
debt which the defendants opposed to it, which is mdispensa- 
ble under the statute of set off. A debt which ie due from a 
plaintiff to one defendant only, cannot be set off to a joint de- 
mand against two or more defendants.” To the same point is 
Jones v. Gilbreath, 6 Ired., 888; Weed v. Richardson, 2 D. 
& B., 535, the Court say in an action against two there cannot 
be judgment against both for a part of the-demand, and against 
one of them for the residue. 

In Bunting v. Ricks,2 D. & B. Eq., 180, the sureties to 
the Olerk’s bond of Whitfield brought suit to recover of de- 
fendant the proceeds of certain notes held by the Clerk officially 
which the defendant had fraudulently purchased from the 
Clerk. The defendant set up a counter claim against Bunting 
one of the plaintifis alone. The Oourt say, “ The demand of 
the plaintiffs is joint and cannot be partitioned so as to allot a 
share to Bunting by way of satisfying the part of the bond for 
which he may be liable as between himself and his co-security 
Arrington who is not a party to this suit. The counter de- 
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mand of Mr. Ricks is in the nature of a set off, and ought there- 
fore to be between the same parties.” 

On this point see also Howe v. Sheppard, 2 Sumner, C. OC. 
R., 409, for a learned opinion of Story, J. 

In Sellers v. Bryan, 2 Dev. Eq., 358, the plaintiff as admin- 
istrator of Esther and Josiah Blackman obtained a judgment 
against Bryan for $6,097, and Bryan had a judgment against 
the plaintiff individually for $900. The wife of the plaintiff 
was a distributee of his intestate, and plaintiff sought to have 
his individual debt to Bryan applied as a payment of his wife’s 
share of the debt by Bryan to him as administrator. The Court 
first say that the two debts cannot be set off for want of mutu- 
ality, and in reply to the proposition to apply the $900 to the 
plaintiff’s wife’s distributive share, say: “ This position cannot 
be maintained. In the first place the plaintiff’s wife is not en- 
titled to a specific part of this decree, but to a share in the nett 
amount of personal assets to be devided among the next of 
kin. This cannot be ascertained without an account between 
the administrator and the next of kin, and that account cannot 
be taken ina suit towhich the next of kin are not parties. 
- Nor do I apprehend the Court will restrain a creditor from 
the collection of his debt “ wntil all these accounts are cleared, 
in order to see what rights of set off there may bein the result.” 
citing Za parte Twogood, 11 Ves. 17. 

The case of Ez parte Twogood was this: Agnew, one of the 
partners in the banking firm of Strange, Dashwood, Agnew 
and Peacock, owed Elderton $84,200. Elderton owed the firm 
a larger sum. Both Agnew and the firm were in bankruptcy. 
The question was whether the debt of Elderton to the firm 
could be set off against Agnew’s separate debt to him, or 
whether Elderton could collect his debt from the separate estate 
of Agnew which was supposed to be good, while the firm was 
insolvent, without regard to his debt tothe firm. It was argued 
that an account might be taken to ascertain Agnew’s share of 
the indebtedness of the firm, and to the extent that might be 
found to exist, the creditors of the firm might be substituted 
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for Elderton in his claim against the separate estate of Agnew, 
and the amount so received be applied to extinguish Elderton’s 
debt to the firm. 

Lord Expow said : “ Can it be said that all the affairs of the 
bankruptcy are to be suspended, until all the accounts are 
cleared in order to see what rights of set’ off there may be in 
the result?” On a subsequent day, after consideration, he said : 
“T do not deny that there is a good deal of natural equity in 
the proposition on which this petition stands ; but pursuing it 
through all its consequences, it would so disturb all the habitual 
arrangements in bankruptcy that I dare not do it.” 

These two cases are of great consequence and I chal! advert 
to them again. 

In none of these cases except Sellers v. Bryan, 2 Dev. Eq., 
358, was it supposed that the Court could collaterally order an 
account between joint plaintiffs for the purpose of ascertaining 
whether one of them had any:separate interest, to which the 
counter demand could apply ; and in that case the power to do 
so was denied. 

If, as is alleged in the second plea in this case, A. M. Sloan 
without the knowledge of his partner agreed that his separate 
debt should be set off against the partnership demand, such 
agreement will not make the case an exception to the rule, for 
it was in fraud of the partner who did not know of it, and the 
defendant who accepted the agreement was particeps criminis, 
and it was therefore void. See the case of Norment v. John- 
son above cited and also Gordon v. Ellis, 526, OC. L. R., (2 O. 
B., 821); Piercy v. Finney, E. L. R., 12 Eq. R., 69, (1871.) 
In this last case Malins V. O. said: “ Now the law is clearly 
settled: * * * that a person may pay a debt owing to a 
partnership to any one of the partners, even after its dissolu- 
tion; but itis equally clear, if any person takes a partner’s bill 
or check :for the payment of a private debt due frcm one of the 
partners with a knowledge’ that the bill or check or payment 
is made withont the assent of the other partners, in « certain 
sense he becomes a party to the ‘fraud on the other partners; 
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and he cannot recover on the bill or check, and if he receive 
the money he cannot retain it.” And further he says: “ it is 
in contravention of every principle of honesty that one partner 
should apply assets not to pay the partnership debt, but his 
own individual liabilities.” 

2. It is sa‘d (but not in the plea of counter-claim which we 
are now considering, and where alone it would be pertinent) 
that the interest of A. M. Sloan in the partnership property 
exceeds the debt sued for. Of course that cannot be known to 
the defendant. If it were contained in the plea of counter- 
claim it might perhaps have been denied. But suppose it there 
and admitted by the demurrer. The fact alleged must be true 
either at the commencement of the action or at the filing of 
the plea. Smoot v. Wright, Conf. R. 374; Haughton v. Leary, 
3 D. & B. 21, It.is immaterial for the present argument to 
which of these dates the allegation would refer. I -think it 
* would be bad in either case. Let us consider how the interest 
of one partner in the joint property may be subjected to the 
payment of his separate debt. Only by execution levied on 
his interest, which is bound from the time of levy and seizure 
under execution and not before. Act 1868-69, ch. 148, sec. 
1. 1 Story Eq. Jur., sec. 677; Watts v. Johnson, 4 Jones, 
190. Untila levy a defendant may rightfully dispose of his 
personal property ; and until a levy on the interest of the one 
partner, the partnership may rightfully continue to deal with 
third persons, and the partners may deal with such other. Watts 
v. Johnson, 4 Jones, 190. After the levy on the interest of 
one partner, the creditor may require a partnership account, 
or after a sale which dissolves the partnership, the purchaser 
may. | 

To extinguish the joint debt by allowing a set off of a sepa- 
rate debt against one of the partners, would be to appropriate 
the interest of that partner as it was at the commencement of 
the action, although it might have materially changed before 
the judgment ; it. would in effect give the defendant a lien 
before execution, and even before a judgment. Under such a 
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rule no partnership could safely continue business after a plea 
such as that in this case, or even after the commencement of 
an action to recover a partnership debt, since it would be im- 
possible to know what retrospective liens on the shares of the 
several partners might under this decision at any time arise. 

3. No other circumstance has been pointed out to make this 
case an exception to the general rule. 

4. Having thus seen that it is impossible to sustain the plea 
on any known doctrine of set off, it remains to inquire if it can 
be sustained under the name of counter-claim. This defence 
was introduced by the Code and is defined by it. It isa set off 
and something more. It not only extinguishes the plaintiff’s 
claim if it equals it, but the defendant may have judgment for 
any excess. But the law of mutuality applies to it as strictly, 
as it does to a set off and for the same reasons. 

This law being grounded on eternal principles of equity,, 
may be ignored or violated, but it cannot be abolished by any 
human power. There is nothing in the Code from which an 
intention to ignore or violate it can be iuferred. Sec. 101 says, 
“The counter claim mentioned in the last section must be one: 
existing in favor of a defendant, and against a plaintiff be- 
tween whom a several judgment might be had in the action, and. 
arising out of one of the following causes of action,” &c. 

It seems to me that this language clearly denies a counter- 
claim in favor of a defendant against one of two joint plaintiffs. 
And it is clear that no action could be had on the cuunter- 
claim against the joint plaintiffs. I do not believe, that the 
construction now proposed has ever been put on this section in 
any of the numerous States, in which the Code has been 
adopted. 

5. Section 248 of O. O. P., relates only to cases in which the 
demand of the plaintift is not joint. 

6. I have anticipated nearly all that I had to say as to the: 
right of a Court to take an account of the partnership, at the 
instance of a creditor of one of the partners. I.think no such 
right can exist at any time before the creditor, by a levy on the. 
24 


















IN THE SUPREME COURT. 





BLo4n & Co. v. McDOWELL. 





interest of the partner, has acquired a specific lien on his share. 
The duetrine is novel to me, that a stranger, upon merely claim- 
ing that one of the partners owes him, can stop the partnership 
operations, dissolve the partnership, and in the absence of all 
creditors, joint or several, inquire as to the interest of that 
partner in the common property. And the doctrine amounts 
to no less than this. The case of Sellers v. Bryan, 2 Dev. Eq. 
358, and that of ex parte Twogood, 11 Ves. 517, above cited, 
expressly deny this position, for reasons which must besatis- 
factory to all who will “ pursue it to its consequences,” as Lord 
Eldon. did. The account to be of any effect, must be taken in 
a suit where all the creditors of the partnership, as well as all 
the creditors of the indebted partner, are actually or by repre- 
sentation, parties. A decision to the effect mentioned is a step 
in a new path, off from the beaten road, and where it will lead 
to no one can predict. 

af both parties were domiciled in North Carolina, I think 
the account could not be taken. Still less can it be when they 
are domiciled in Georgia, and there can be no personal service 
-of process. How can a Court of this State take an account of 
a partnership in Georgia? Will the Courts of that State pay 
“any respect to the judgment in this? It is well settled that 
‘by an attachment by a creditor on property found in this State 
belonging to a foreign debtor, the Court acquires jurisdiction 
to the extent of that property, but no further without personal 
service. To that extent only will the proceeding be respected 
by foreign Courts. Jrby v. Wilson, 1D. & B. Eq., sec. 81; 
Bigelow.on Estoppel, 241; Davidson v. Sharpe, 6 lred., 14. 

But it is useless to pursue this discussion further. I think 
the judgment below should be affirmed. 





Norse :—This case was decided at the last term, and was concurred in 
by the Chief Justice, who is absent at this term, It was held over for 
the dissenting opinion of Justice Ropway. 
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ALFRED THOMPSON, Adm’r., &c. ». ANDREW J. JOYNER and 
wife and others, 


Pending a reference to a Commissioner, to state an account of the per- 
sonal assets in the hands of an administrator, in the latter’s petition to 
make real estate assets, and before a confirmation of the report of 
such Commissioner, it is error for the presiding Judge to order a sale 
of the land, 


(Latham v. Bell, 69 N. C, Rep, 135, cited and approved.) 


This was a petition by the plaintiff, as administrator, to sell 
the land of his intestate for assets, filed in the Probate Court 
of Nasu county, in which the sale was refused, when the 
administrator appealed to the Superior Court of said county, 
where it was heard at Spring Term, 1874, before his Honor 
Judge Watts. 

The report of the Commissioner, to whom it had been 
referred to state an account of the personal assets and of their 
administration, belonging to the estate of the plaintiff's intes- 
tate, was filed with the defendant’s exception thereto, and before 
there was any determination concerning the same, or any adju- 
dication thereon, the Court ordered a sale of the land. From 
this order the defendants appealed. 


Battle & Son, for appellants. 
Moore & Gatling, contra. 


Reapg, J. The plaintiff, administrator, files a petition 
against the heirs for license to sell real estate for assets to pay 
debts. The heirs, defendants, answer that the personal estate 
is more than sufficient for that purpose. His Honor refers it 
to a Commissioner to take an account, and pending the contro- 
versy about the snfficiency of the personal estate, hie Honor 
orders, a gale of the Jand, and closes his order as follows : 

“This is signed by me upon the necessity shown for a sale, 
and not as a confirmation of any account stated by the Com- 
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missioner so as to prejudice the heirs-at-law in any subsequent 
settlement of accounts with the said administrator. 

This is manifestly erroneous. The “necessity for the sale 
of the land” can appear only by taking the account and show- 
ing the personal estate to be insufficient. Sell the land and 
settle the accounts afterwards, says his Honor. That is revers- 
ing the order of things, settle the accounts first, and then sell 
the land, if the personal estate is insufficient to pay the debts. 
And if there has been a devastavit, then the administration 
land must be embraced. Latham v. Bell, 69 N. O. Rep. 135. 

There is error. Let this be certified. 


Pre Ovriam. Order reversed. 








JAMES ©. TURNER 0. T. G. HAUGHTON, Adm’r., &c. and others. 


In any proceeding, where it becomes necessary to take an account, and 
that account has been reported by the Commissioner to whom it was 
referred, the presiding Judge, if in his opinion such account is im- 
perfect, may re-commit it to the same Commissioner, in order that it 
be reformed or perfected. 


Crviz action, commenced by original bill in the Court of 
Equity of Rowan county, for the purpose of settling a part- 
nership, and in the meantime applying for an injunction, 
heard before Cannon, J., at the Fall Term, 1873, of the Su- 
periur Oourt of said county, to which Oourt it had been re- 
moved as prescribed by law. 

During the progress of this cause, since January, 1867, it 
was referred to a Commissioner to take an account of the part- 
nership assets, which was done, and his report, with the excep- 
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tions thereto by the plaintiff, filed and came up for hearing at 
Fall Term, 1873. Before the exceptions were argued or dis- 
posed of in any manner, the plaintiff moved to re-commit the 
report to the same Commissioner, with certain instructions, 
which motion was opposed by defendants. His Honor allowed 
the motion, and sent the matter back to the same Commis- 
sioner. From this order the defendants appealed. 


McCorkle & Bailey, for appellants. 
No counsel contra in this Court. 


ReavE, J. This was an equity suit before the Code to settle 
a partnership and for other. purposes, and it was referred to 
one Henderson to take an account. It does not appear 
whether the reference was by consent, but it was withont ob- 
jection. The referee reported an account and the plaintiff filed 
exceptions and moved that it be re-referred to Henderson for 
certain purposes. The reference was made against the defend- 
ants’ objection, and he appealed to this Court. 

References are for the more effectual working out of details 
which the Judge, sitting in Court, is nnable to investigate. 
They are usually made to the Master, unless by consent some 
other person is agreed on, which seems to have been the case 
in selecting Henderson, and there are very few cases of im- 
portance in which there are not one or more of such referenees. 
Adams’ Eq. 379. 

When the report of the referée came in and was imperfect, 
there can be no doubt that the Court had the power te recom- 
mit to him to reform it. And this seems to be the matter 
complained of. This is not a compulsory reference unless the 
first was so, which seems not to have been the case. But if it 
was a compulsory reference, it deprives the defendant of no 
right, because upon the coming in of the report he can have 
an issue and a jury. At least that would be so if this were 
not an old bill to be governed by the old rules up to and in- 
cluding final judgment. And under the old rules in equity 
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cases, the parties had not the right to demand a jury, but the 
defendant can raise all his defences by exceptions to the report, 
and, if necessary, the Court will order a jury. 

There is no error. This will be certified, &c. 


Per Curiam. Order aftirmed. 








E. E. HARRIS », SEPARKS, HICKS & CO. 


Where the son of the plaintiff was placed with the defendants, ma- 
chinists, undersa special contract to work for four years, and the son 
was discharged without any good or sufficient reasons before the end 
of the second year, the father (plaintiff) may treat the contract as re- 
scinded, and may immediately sue on a quantum meruit for the work 
actually performed by the son, 


This was a civit AcTIon to recover on a guantum meruit for 
the services of plaintiff's son, tried before Tourgee, J., at the 
Special (January) Term, 1374, of Waxe Superior Court. 

On the trial below, his Honor being of opinion that the 
plaintiff could not recover, he submitted to a non-suit, and 


appealed. 
The facts are fully stated in the opinion of Justice Sxrrie. 


Lewis, for appellant. 
Fowle, contra. 


Sertiz, J. This action was brought to recover of the 
defendant the sum of two hundred dollars, alleged to be due 
the plaintiff as wages for the services of his son, during the 
year 1872. 

The plaintiff tendered himself as a witness and testified that 
he made a contract with the defendant on the 12th day of Jan- 
uary, 1872, to the effect that they, being large machinists and 
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manufacturers in the city of Raleigh, were to take his son, 
about eighteen years of age, for the term of four years, and to 
teach him the trade, as carried on in their establishment; that 
the plaintiff was to furnish his son with board and clothing for 
the first year, and make no charges for his services for that 
year, and the defendants were to pay a fair and reasonable 
compensation for his services for the second, third and fourth 
years, to be agreed upon. That the son of the plaintiff worked 
during the first year, and a short time in the second year, 
when he was discharged without any good and sufficient 
reason ; that for the time he worked during the second year, 
the plaintiff was paid at the rate of eighty-seven and a half 
cents per day, but he received nothing for the first year. That 
the services rendered by him were worth two hundred dollars, 
for the first year, regarding him as an every-day hand. 

Upon this state of facts, his Honor being of opinion that the 
plaintiff was not entitled to recover, instructed the jury to 
return a verdict for the defendant. 

If the son of the plaintiff had voluntarily quit the service of 
the defendant without sufficient cause, or if he had been dis- 
charged for good cause, he could have recovered nothing. 

But we are to assume that “ he was discharged without any 
good and sufficient reason.” 

It is admitted that when a special contract is open and unre- 
scinded, the plaintiff cannot sue upon a guantum meruit. But 
where one contractor refuses to perform his part of the con- 
tract, the other may if he please, rescind, treating such refusal 
as*being equivalent to reseission, and if the plaintiff has per- 
formed a part of the special contract, according to its terms, 
he may sue immediately, in general assumpsit, and recover 
compensation for the work actually performed, and the defend- 
ant cannot set up the special contract to defeat him. 

It is said in the notes to Cutter v. Powell, 2 Smith L. O. 
20, that the result of the authorities is, that a clerk, servant, or 
agent, wrongfully dismissed, has his election of three remedies, 
viz: 














IN THE SUPREME COURT. 





Wooren, Adm’r., &c. v. SHERRARD ef al. 





1. He may bring a special action for his master’s breach of 
contract in dismissing him, and this remedy he may pursue 
immediately. 

2. He may wait till the termination of the period for which 
he was hired, and may then, perhaps, sue for his whole wages, 
in indebitatus assumpsit, relying on the doctrine of constract- 
ive service. 

3. He may treat the contract as rescinded, and may imme- 
diately sue, on a guantum meruit, for the work he actually 
performed ; but in that case, as he sues on an implied contract 
arising out of actual services, he can only recover for the time 
that he actually served. Brinkley v. Swiceyood, 65 N. CO. 
N. C., 626, is an authority from our own reports, sustaining 
the present action. 

Let it be certified that there is error. 


Per Curiam. Venire de novo. 








C. 8. WOOTEN, Adm'r., &c. ». JOHN V. SHERRARD and others, 


The borrower of Confederate currevcy must repay the real value which 
he received, and not its mere nominal representative. 


Therefore, where A loaned B $2,700 in Confederate money on the 16th 
day of October, 1862, for which a promissory note was given, A at 
the time verbally promising to take the same currency in re-payment 
at any time within twelve months, within which time B tendered the 
amount of the note in such money, and A refused it: Held, in an ac- 
tion on the note, that A was entitled to recover the full amount thereof, 
subject to the legislative scale at the time the note was given, and 
interest, 

( Wooten v* Sherrard, 68 N. C. Rep. 334; Terrell v. Walker, 66 N. OC. Rep. 
244; Mitchell v. Sawyer, ante 70, cited and approved.) 


Civm action, to recover the amount of a promissory note, 
tried before Buawton, J., at the Special (January) Term, 1874, 
of Warne Superior Court, upon the following 
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CASE AGREED. 

The action was brought December 29th, 1869, returnable to 
Spring Term, 1870, on a promissory note under seal, payable 
to Wait. Thompson, the intestate of the ,plaintiff, dated Octo- 
ber 16th, 1862, signed by defendant Sherrard, and Lewis and 
Coley, the other defendants, promising to pay twenty-seven 
hundred dollars, on which sum small credits were entered in 
1867 and 1869. Sherrard and Lewis have been declared bank- 
rupts. The note was given for borrowed. Confederate money 
at the date of the same, at which time there was a verbal 
agreement between Sherrard and Thompson, that if Sherrard 
would pay the note within twelve months after the date there- 
of, he, Thompson, would receive Confederate money. Sherrard 
tendered the amount due on the 15th of May, 1863, in Con- 
federate money to Thompson, which was refused. 

The plaintiff made a demand on the defendants, before suit 
was brought, for the scaled value of said note at the date thereof 
and interest, and now claims the scaled value at the date of the 
contract, interest and premium added. 

The defendant claims damages by way of counter-claim, for 
said refusal of plaintiff’s intestate to receive Confederate money. 

It is agreed that the value of Confederate money at the date 
of the note, and at the date of the tender above set forth, is 
that fixed by the Legislative scale. 

Upcen the foregoing facts his Honor gave the following judg- 
ment: 

This is one of the hard cases, so far as the defendants are 
concerned, growing out of the dealing of the parties in Confed- 
erate currency. His Honor felt constrained, however, by the 
legislative and judicial action had in relation to the subject, to 
hold the defendants liable for the value of the currency bor- 
rowed at the date it was borrowed. 

The defendants, Sherrard and Lewis, having received their 
discharge in bankruptey, judgment is rendered in favor of the 
plaintiff, C. S. Wooten, administrator of Wait. Thompson, 
against the defendant, Willie B. Fort, administrator of John 
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Coley, for the amount of the note, principal and interest, sub- 
ject to the legislative scale at the date of October 16th, 1862, 
with cnrrent rate of premium on gold added, say 10 per cent., 
to wit, for the sum of twenty-one hundred and sixty-two dol- 
lars and eighty-seven cents, of which thirteen hundred and 
fifty dollars is balance of principal money, and subject to the 
credits endorsed, and also fur costs to be taxed, &c. 

From which judgment, defendant, W. B. Fort, administra- 
tor, &c., appealed. 


Smith & Strong, for appellant. 
Faircloth & Grainger, contra. 


Ropman, J. This is the same case which was before this 
Court at January Term, 1873, reported under the name of 
Wooten v. Sherrard, 68 N. C. Rep. 384. On the trial the de- 
fendant, by way of equitable counter-claim, set up a claim for 
damages arising out of the refusal by the plaintiff to receive 
Confederate currency in payment of the note sued on when it 
was tendered to him within twelve months after the making of 
the note, as he had agreed to do. 

In the case of Zerrell v. Walker, 66 N.C. Rep. 224, which 
was an action brought prior to the C. C. P., the defendant at- 
tempted to set up a similar defence under the plea of set off. 
The Court was of opinion that it could not be done, but in the 
opinion which I delivered, I suggested that possibly damages 
might be recovered for the breach of such a contract, either by 
an action founded on the contract, or under the new system of 
pleading, by way of a counter-claim. The questions which we 
were then called on to decide were entirely novel; there were 
not only no authorities to govern us, but there were no cases 
in which the cireumstances were so nearly similar that they 
could be relied on as gudes. The suggestion was made in 
the hope tuat if the question again occurred, it should be argued 
on general principles of equity and as to how far the true prin- 
ciple of equity in such a case, whatever it might be found to 
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be, was affected by our legislation. The learned counsel who 
argued this case have responded to our wishes, and probably 
have presented to us all that can fairly be said on behalf of 
their respective sides. 

The defendant argues: “ The contract by the plaintiff to re- 
ceive Confederate currency, if paid within twelve months, was 
a valid contract ; the breach of it was an injury to the defend- 
ant which entitled him to damages. The measure of damages 
for breach of contract is the actual damage sustained, provided 
it be the natural and probable result of the breach. That 
damage in this case is the difference between the value of the 
currency on the day when it was borrowed and its value on 
the day it was tendered and refused.” If Confederate cur- 
rency is regarded as a commodity, like stocks or specific ar- 
ticles, and all dealings in it as speculative investments, it is 
difficult, if not impossible, to resist this argament. 

On the other side it is said : 

1. “ Confederate currency cannot be regarded as a commo- 
dity. That it shall not be so regarded is a direct and necessary 
inference from the ordinance of 1866. 

2. Although it can never be necessary in any Court of a 
State to vindicate the equity of one of its statutes, except to 
show that it is not manifestly inequitable, the equity of the 
ordinance of 1866 may be vindicated on admitted principles. 

If Confederate currency is looked at through its whole his- 
tory, it was as a fact, neither money at all times, or a commo- 
dity at all times. Money, strictly speaking, i. e. gold and silver, 
or its legal equivalent, has in fact or in conten:plation of law an 
unvarying value. All commodities have a fluctuating and 
speculative one. At first, and for several years, Confederate 
currency was regarded and dealt in, as money in the Southern 
States. It soon began to depreciate and continued steadily to 
do so. But the people had faith ix it, and their contracts gen- 
erally were made with reference to its value at the time, and 
without anticipation of its future. This of course gradually 
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changed, and towards the close of the war, it was refused as a 
currency and dealt in merely asa commodity. Ina case where 
neither lender or borrower looked to a depreciation of the cur- 
rency lent, which did nevertheless take place through accidents 
unforeseen by the parties, it would be inequitable to permit 
the borrower to have an advantage from the accident by dis- 
charging his debt by a thing of less value than he received. 
By allowing him to do so, he would get something for which 
he liad given no equivalent. A contract to receive Confede- 
rate currency within twelve months, if construed to be one to 
receive it, notwithstanding it might be depreciated, or even 
worthless, would be without consideration. There was no 
reciprocal risk on the part of the borrower, inasmuch as though 
it might fall, it could not possibly rise above the value of “ dol- 
lars,’ which prima facie means coin. It is a settled doctrine 
of law that after an actual receipt by a creditor of less than his 
debt in discharge of the whole, he may still collect the residue. 
Cumber v. Wane, Smith L. C. and notes; Mitchell v. Sawyer 
at this term, (ante 70.) This doctrine has never been said to 
be equitable, and in the absence of special circumstances, it is 
not so. With what consistency can a creditor be compelled to 
receive less than his debt in discharge of it upon a mere prom- 
ise to do so, when an actual receipt of less would not effect a 
discharge ? 

By being compelled to repay the value which he received, 
the debtor fails to gain an advantage which under the circum- 
stauces would be an unjust one; but he loses nothing; he has 
received and had the use of so much value. The creditor gets 
nothing but what he loaned, and it cannot be equitable to take 
the whole of that.” 

Probably these or similar views influenced the Convention 
of 1866. This Court is not required to pass on their sound- 
ness. We are bound to consider the equity between the par- 
ties to be that which the ordinance directly or by necessary 
inference declares to be. That is, that the borrower of Con- 
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federate currency must repay the real value which he received, 
and not its mere nominal representative. It cannot be said 
that this legislation alters the contract, or impairs its obligation. 
The contract being payable in Confederate currency, and re- 
maining unpaid at the end of the war, had become by accident, 
impossible of fulfillment in the particular sense intended by the 
parties. This failing, the rule for construing the contract was 
tke general intent. This could be ascertained on the pre- 
sumption that the parties intended to assume such obligafions 
as equity prescribed. It was competent to the Convention to 
declare what rule of equity was applicable in such cases. It 
did not profess to make a new contract for the parties, but to 
ascertain on principle of equity what their contract was. This 
view is in agcordance with that taken on general principles of 
equity by Sir William Grant in Pilkinton v. Comm'rs. of 
Claims, 2 Knapps P. C. Cases, 18, cited in Story Confl. Laws, 
par. 313a., in which both the distinguished Judges approve the 
opinion of Vinnius to the same effect. 


Per Curtam. There is noerror in the judgment below 
which is affirmed. f 
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GIDEON PERRY and others ». H. M. TUPPER. 


If the Supreme Court commits an error in its judgment ordering the 
Superior Court to issue certain process, the only way to remedy it, is 
by a petition to re-hear, For the Judge below to refuse to obey such 
order, would be judicial insubordination, not to be tolerated. Nor is 
it allowed to a party in the cause to appeal from the order when made 
by the Superior Court, upon the ground that that Court had no right 
to make it. 


When there has been a final determination of a cause in the Court be- 
low, an appeal brings up the whole cause to this Court, in which the 
judgment is affirmed, modified or reversed, such judgment being given, 
as of right the Superior Court ought.to have given. If the appeal is 
from an interlocutory order, the cause does not come up to the Su- 
preme Court, but only the order, which is decided, and the decision 
certified to the Superior Court, to the end that the cause may be pro- 
ceeded with. 


(Perry v. Tupper, 70 N. C. Rep. 538; State v. Sam, 4 Ired. 434; Bledsoe 
v. Nizon, 69 N. C. Rep. 81, cited and approved.) 





This was a ctvi Action commenced in the Court of a Justice 
of the Peace, for the recovery of certain real estate situate in 
Raleigh, and carried by appeal to the Superior Court of Waxes 
county, where it was tried, and brought by appeal to this Court, 
and decided at January Term, 1874, and remanded to be pro- 
ceeded with according to the decision. It was again tried be- 
fore his Honor, Judge Watts, at Spring Term, 1874. 

At January Term, 1874, this Court gave judgment ordering 
the Superior Court to issue a ‘writ of restitution. This his 
Honor, on the second trial in the Scperior Court did, where- 
upon the plaintiffs appealed on the ground that the Superior 
Court had no power to order restitution, but that, the writ 
should have issued from the Supreme Court. 


Fowle and Lewis, for appellants. 
Smith & Strong, Haywood and Rogers, contra. 
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Reape, J. This action was originally commenced befure a 
Justice of the Peace against the defendant as an alleged tres- 
passer upon the land in controversy to recover the possession 
of the same. The Justice made such order in the cause that 
the defendant was put ont, and the plaintiff was let into the 
possession, and the defendant appealed to the Superior Court. 

The Superior Court quashed the proceedings before the Jus- 
tice upon the ground that the Justice had no jurisdiction. 
And thereupon the defendant moved to be restored to the 
possession. This motion was refused by his Honor; and from 
his refueal, and from that only, an. appeal was taken to this 
Court. -And this Court at the last term, decided that as the 
defendant had been put out of possession by an abuse of the 
process of the law, a writ of restitution was a matter of course, 
and the defendant’s motion ought to have been allowed as a 
part of the judgment. And this Court directed that it be so 
certified to the Superior Court, “ to the end that a writ of ree- 
titntion may issue.” Upon the certificate going down, the Su- 
perior Court ordered a writ of restitution to issne. And from 
that order the plaintiff appealed to this Court. 

The point made before us by the plaintiff is that the Superior 
Conrt has no power to issue the writ of restitution, but that 
the same onght to have been issued, if at all, by this Conrt. 
And that this Court was in error when it directed the Superior 
Court to issue it. 

Take it to be true, for the sake of the argument, that this 
Court was in error in directing the Superior Court to issue the 
writ of restitution, the question arises, what is the proper way 
to correct the error? Is it for the Judge below to refuse to 
obey the order because Ae thinks the Supreme Court erred ¢ 
That would be judicial insubordination which is not to be tol- 
erated, and which is seldom practiced; and which was not 
practiced in this instance by the learned Judge who promptly 
ordered the writ. If the Judge cannot refuse to obey the 
order because he thinks there is error, can the party frastrate 
it because Ae thinks there is error? That would be worse than 
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for the Judge to do it, because it might be supposed that the 
Judge would exercise discretion, and refuse to obey only in 
case of palpable error ; but the interested party would frustrate 
the order in every case. If then the Judge cannot refuse .to 
obey, and the party cannot be allowed to frustrate an erroneous 
decision of the Supreme Court ; and if from it there is no ap- 
peal, are we driven to the revolting alternative that there is 
no relief? Of course not. The practice is well established 
and the relief perfect; a petition in this Court to re hear. 

But there has not in this case been any error at all by the 
Supreme Oourt. A party is allowed to appeal “from every 
judicial order or determination of a Judge of the Superior 
Court upon or involving a matter of law or legal inference, 
whether made in or out of term, which affects a substantial 
right,” &c. 

When there has been a trial and a final determination of a 
cause, and an appeal is taken to this Court, it brings the cause 
into this Court, and we “reverse, affirm or modify” the judg- 
ment as may be necessary ; and we give such judgment here 
as ought to have been given below ; and we issue execution to 
enforce the judgment. But 'when an interlocutory order or 
determination is appealed from, “ the cause” does not come 
up to this Court but remains in the Court below, and only the 
“order” comes up; which we decide, and certify our decision 
to the Court below to the end that “ the cause” may be pro- 
ceeded with. So in this case when his Honor quashed the 
proceedings of the Justice of the Peace, and refused the de- 
fendant’s motion for a writ of restitution. The plaintiff did not 
appeal so as to bring up “the cause” to this Court; but the 
defendant appealed from his Honor’s refusal to issue a writ of 
restitution ; and there was nothing before us but that order. 
It was a motion for an order in the cause. The canse was not 
before us; and so, of course, we could not make the order. 
All that we could do was what we did, decide that the order . 
ought to have been made, and certify our decision, to the end 
that the Court below might issue the writ. Compliance with 
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that decision was « duty of the Judge, in regard to which he 
had no discretion. It was as much his duty to issue the writ 
of restitution, after we had ordered him to do it, as it would 
have been the duty of the sheriff to execute it. And the plain- 
tiff had no more Nght to frustrate one than the other. And 
his having obt4itied?the possession, by an abuse of the process 
of the law, and retained the possession by an abuse of the rem- 
edy of appeal, against the decisions of both the Superior and 
the Supreme Court, has all the moral elements, at least, of a 
contempt. 

The order for the writ of restitution in obedience to the de- 
cision of this Court not being appealable, the attempted appeal 
did not. vacate it, and therefore the order for the writ is still in 
force and the writ may be sued out at any time -by the de- 
fendant. 

The appeal is dimissed. This will be certified, &c. State 
v. Lane, 4 Ired. R., p. 484; Bledsoe v. Niwon, 69 N.O. Rep., 
p. 81. 


Pr Curiam. Appeal dismissed. 








GIDEON PERRY and others », H. M, TUPPER. 


Where the defendant has been put out of the possession of certain prem- 
ises by an abuse of the process of the law, and this Court has ordered 
the Superior Court to issue a writ of restitution, the possession must 
be restored to the defendant before the Court will entertain an appli- 
cation for an injunction, or pass upon the further rights of the parties, 


(See the preceding case, against the same parties. ) 


This was & oIviL action, instituted after the decision in the 
preceding case, tried before Wazés, J., on an application for a re- 
straining order, at Spring Term, 1874, of Waxe Superior Court. 

This action was brought on the part of the plaintiffs, pray- 
25 
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ing to have certain corrections made in a deed execated by 
defendant and wife, to them as trustees of the eevond Baptist 
Charch in the city of Raleigh, and to have cancelled a certain 
lease alleged to be held by defendant from some of the trus- 
tees; and also applying for an injunction against the issuing a 
writ of restitution from the Superior Court in favor of defend- 
ant, and which was ordered by this Court at the last (January) 
Term. 

’ His Honor refused to grant the injunction when the appli- 
cation was first made, but made a rule on the defendant to 
show cause why the application should not be granted ona day 
certain, to wit, 3d July, 1874. On that day, after hearing the 
complaint, answer and exhibits, his Honor granted the plain 

tif’s application and ordered the injunction to issue, restrain 

ing the defendant from proceeding further with his writ of 
estitution until the final hearing of the cause upon the merits. 

From this order the defendant appealed. 


Smith & Strong, and Haywood and Rogers, for appellant. 
Fowle and A. M. Lewis, contra. 


ReaveE, J. The defendant had been wrongfully turned out 
of the possession of the premises under proceedings for alleged 
forcible entry and detainer, and at the last term of this Yourt 
a writ of restitation was ordered. See Perry v. Tupper, 70 
N. C. Rep. 538. 

This action is for the same premises, and pending the action, 
an injunction is asked for to restrain the defendant from suing 
out his writ of restitution awarded at last term. And his 
Honor ordered the injunction to issue, and the defendant ap- 
pealed. Nothing new has occurred since the writ of restitu 
tion was awarded ; but in this action, the plaintiffs allege that 
- the defendant’s title papers were fraudulently obtained and it 
is sought to set them aside, which accounts for the action being 
brought while the plaintiff is in possession. 

The writ of possession must issue as a matter of course. 




























JUNE TERM, 1874. 





Parry et al. v. TUPPER. 





——___ 


The defendant having been put out of possession by an abuse 
of the process of the law, the law must be just to itself, as 
well as to the defendant, by restoring him to that of which he 
was wrongfully deprived. When the defendant is restored to 
the possession, then, and not till then, will the Court be in con- 
dition in which it can honorably to itself, pass upon the further 
rights of the parties. This is sufficiently explained in a case 
between the same parties at this term, upon a motion to rehear 
the order for writ of restitution at last term. And see the 
King v. Wilson, 30 Eng. C. L. R.; 3Adol. & Ellis, p. 229 at 
238. 

There was error in the order appealed from granting the 
injunction. 


Let this certified. 


Per Curiam. Order reversed. 








GIDEON PERRY and others o. H. M. TUPPER. 


Where a party has been put out of possession of land by an abuse of the 
process of the law, there must be restitution as a matter of course, 
unless some new matter has intervened in the mean time. And until 
restitution is made no application for an injunction will be entertained 
by the Court. 


This is a branch of the preceding case, demanding the same 
relief heard upon the application for an injunction by his- 
Honor, Judge Watts, at Chambers, on the 9th April, 1874, in 
Waxz county. 

The facts of this case are those of the preceding. When the 
application for the injunction was first made, as stated in that: 
case, his Honor refused to grant it ; ond from this refusal the: 
plaintiffs appealed. 
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Fowle and Lewis, for appellants. 
Smith & Strong, Haywood and Rogers, contra. 


Reapz, J. This is.a branch of a case between the same 
parties at this term. In that case the Judge granted an injunc- 
tion and the defendant appealed. In this case the plaintiff 
appealed from the refusal of the Judge to grant a restraining 
order at an earlier stage of the case. 

We think his Honor was right in refusing the restraining 
order. Our reasons for this opinion will be found in the other 
branch of the case at this term. 

Where a party has been put out of possession of land by an 
abuse of the process of the law, there must be restitution as a 
matter of course, unless some new matter has intervened in the 
meantime. 

There is no error. Let this be certified. 


Per CvriaM. Judgment affirmed. 
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THE NORTH CAROLINA MUTUAL LIFE INS. CO. »o, JOHN H. 
POWELL. 


The failure of a mutual insurance company does not constitute a ‘‘fail- 
ure of consideration,” so as to defeat an action upon a premium note 
given by a person insured therein, 

Such a company after its insolvency looses the power of insisting upon 
forfeitures of stock by its members for non-payment or otherwise. 


‘If such a company before insolvency treat a member who has failed to 
pay as if he were still a member, this isa waiver of the right to de- 
clare his stock forfeited for the non-payment. 


A resolution by such a company to wind up its affairs is equivalent to an 
assessment of 100 per cent. on the premium notes in order to enable it 
to meet its liabilities, &. 

The holders of policies in insolvent mutual insurance companies cannot, 
when sued upon their premium notes, claim that the values of their 
policies (supposing the same to be ascertained,) shall be set off in 
equity against their liabilities. Syllabus in Conigland v. The N. C. 
Mutual Ins. Oo., Phil. Eq. 341, 


Crvit action to recover the value of a promissory note, tried 
by his Honor, Judge Tourgee, at the Special (January) Term, 
1874, of the Superior Court of Waxe county. 

The following is the case proposed by the plaintift’s counsel 
and adopted by the presiding Judge, and transmitted with the 
transcript of the record, as the “ case settled.” 

On the trial in the Court below, the plaintiff produced in 
evidence the act of incorporation, ratified 27th January, 1849, 
entitled “‘ An act to incorporate a Mutual Life Insurance Com- 
pany in the State of North Carolina,” by which the plaintiff 
became an incorporated company ; and proved that under said 
act, the company was duly organized and went into operation 
sometime in the spring of the year, 1849. 

Plaintiff then offered in evidence a promissory note, the exe- 
eution of which by him, the defendant admitted in the words 
and figures following, to wit: 
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“ $258.23 Gotpszoro, April 23d, 1865. 
Twelve months after date, or sooner if required to meet 
assessments made by the company, I promise to pay to the 
North Carolina Mutual Life Insurance Company, at Raleigh, 
_ or order, two hundred and fifty-eight dollars and twenty-three 
cents, with interest at 6 per cent. per annum, for value received. 


No. 1202. 
JOHN H. POWELL.” 


It was then proved by the plaintiff that at the time the note 
was executed, the United States forces had possession of Golds- 
boro in Wayne county, where the note was given, and had also 
taken possession of the city of Kaleigh, where the plaintiff’s 
office was situate, and performed its functions as a Mutual In- 
surance Company; and that the jurisdiction of the United 
States had been maintained within the two places aforesaid 
ever since, and had gradually trom that time, been established 
and maintained over the whole State of North Carolina up to 
the present time—facts admitted by defendant. 

Plaintiff then filed before the Court the affidavit of R. H. 
Battle, now receiver of the plaintiff corporation, under a decree 
in Equity of the United States Circuit Court for the District 
of North Carolina, and at the date when said note was given 
and for several years previous, and also subsequent thereto, 
Secretary of said'corporetion to the effect that it was not under- 
stood between the parties to said note, that it was solvable in 
money, of the value of Confederate currency at the time the 
note was given; but it was understood between the said par- 
ties, that said note was solvable in money of the value of the 
par funds of the United States. 

And the plaintiff here rested the case. 

The defendant then offered in evidence the policy of life 
insurance, and a printed pamphlet containing the by-laws, rules 
and instructions to the agents of the plaintiff corporation, all of 
which were admitted by the plaintiff to be genuine. He then 
offered to prove that when the said policy was issued to him, 
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on the 23d of April, 1851, he did not pay to the plaintiff in 
money the whole sum of $43.40, specified in said policy, as 
paid at that date, but paid only $21.70 thereof in money, and 
gave his note, ir the form of the note now sued on, for the 
other $21.70; and that when the next annual premium of 
$43.40 fell due according to the terms of said policy, on the 
23d of April, 1852, he paid only $21.70 of that annual premi- 
um and 6 per cent. interest on his note of $21.70 already given, 
in money, and paid off his said note and the other half of his 
annual premium, due 23d April, 1852, by giving a note in the 
form of the one now sued on, amounting to $48.40 therefor. 
That in like manner, from year to year, until the 23d day of 
April, 1865, he continued to pay only one-half of his annual 
premium specified in said policy, and 6 per cent. interest on his 
outstanding aote in money, and to give a new note, ineluding 
the amount of the principal of his outstanding note and the 
other half of the annual premium, due by him for the ensuing 
year, in the form above specified. That on the 23d April, 1865, 
he paid the plaintiff $21.70 in money, being one-half of his 
annual premium as aforesaid, due for the year ending the 23d 
April, 1866, and gave his note for $258.23, which included the 
other half of his aunual premium, and the principal of his out- 
standing note, amounting at that time to $236.53; and he at 
the same time paid the plaiatiff in money $14.19, being one 
year’s interest on his said outstanding note for $236.53. That 
the note declared on by the plaintiff and offered in evidence, 
was the one for $258.23, given by defendant, as immediately 
hereinbefore stated, on the 23d April, 1865; and the conside- 
ration thereof, was the payment of his annua! half premiums, 
already then acerned in the manner and under the circum- 
‘stances, immediately hereinbefore stated. That on the 23d of 
April, 1866, the defendant purposely failed to pay his annual 
premium, according to the terms of the aforesaid policy, either 
in money or by giving a note therefor, because the plaintiff 
corporation was at that time generally reputed to be insolvent, 
and as the defendant believed, was insolvent ; and that the de- 
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fendant has never since paid, nor attempted to pay, any such 
annual premium. 

It was conceded by the plaintiff that the directors of the 
plaintiff corporation has never at any time made any assessment 
on the note sued upon, against the defendant, to pay losses due 
to policy holders, whose policies had fallen in by death, and 
other debts of the corporation—unless the resolutions of the 
said directors, of the 6th of August, 1866, (annexed to the 
record,) and hereinafter more specifically referred to, amounted 
to such an assessment ; or unless the proceedings in the Circuit 
Court of the United States, in the creditor’s bill filed against 
the plaintiff in equity, before June Term, 1869, and which will 
' be hereinafter more specifically stated, were equivalent thereto ; 
and it was specially conceded by the plaintiff, that no such 
assessment had been made on the premium note of the defen- 
dant sued on, previous to the lapse of his policy, by his failure 
to renew his premium note, and pay his annual premium on 
the 23d of April, 1866. 

The defendant then offered to prove by unwritten evidence, 
the terms of an oral agreement, entered into by and between 
the plaintiff and defendant, at and preceding the execution of 
the note given by the defendant to the plaintiff, for one-half of 
his first annual premium, and of the policy issued by the plain- 
tiff to defendant’s wife and children, on the 23d of April, 1851, 
of which agreement the said policy and note were in part exe- 
cution, to the effect : 

1. That it was agreed and understood between the plaintiff 
and defendant, that any and all notes, including the one de- 
elared on, given by defendant in payment of half premiums, 
should not be collected at the date they became due by their 
tenor ; 

2. That the outstanding premium notes should not be col- 
lected, but renewed as stated, except as to any assessment made 
for losses ; 

3. That notice should be given of such assessment when 
made, before which the insured should not be in default ; 
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4. That such premium notes should only be paid after death 
and then be deducted from the amount due under the policy ; 

5. That upon the non-payment of the annual premium, or 
the non-payment of the note for the half amount thereof, the 
entire agreement should be null, and ,the defendant discharged 
from all liability to the plaintiff upon his premium notes, or 
otherwise, except as to such assessments as may have been 
then made. 

6. That this express oral contract was entered into between 
defendant and the plaintiff’s agent, at the date mentioned, to 
wit: the 23d of April, 1851. 

This evidence was rejected by the Court, and the defendant , 
excepted. 

Defendant then offered to prove by parol testimony, that 
the plaintiff knew of the alleged unwritten contract made with 
the defendant by the company’s agent, and did not disaffirm 
the same, but accepted and renewed from time to time the 
notes given in pursuance thereof. 

This evidence was rejected by the Court, and the defendant 
excepted. 

Defendant offered to prove by oral testimony, that it was 
the usage of the plaintiff corporation, to make unwritten con- 
tracts of insurance, of the tenor of the oral contract alleged. 
This too was rejected by the Court, and the defendant again 
excepted. 

Defendant then offered to prove that he did regularly renew 
his note for one-half the annual premiums, according to the 
unwritten contract alleged until the plaintiff became insolvent, 
and that he refused to renew, only in consequence of such 
insolvency. The plaintiff offered no objection to the defen- 
dant’s proving, that he regularly renewed his notes, &c., until 
the plaintiff became insolvent, &c., but did object to his prov- 
ing that he did these acts in accordance with the unwritten con- 
tract alleged. Objection of plaintiff sustained, and the evidence 
so far as it related to the unwritten contract alleged by defen- 
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dant was excluded by the Court. Again the defendant ex- 
cepted. 

The defendant offered to prove that no assessment had been 
made and no notice given to him, according to the tenor of the 
unwritten agreement alleged. Plaintiff did not object to the 
defendant’s proving if he could, that no assessment had been 
made on his premium note and no notice thereof had been 
given to him, but did object to his proving that these acts had 
not been done according to the tenor of the unwritten agree- 
ment alleged. The Court excluded this evidence, as a part or 
consequence of such unwritten agreement, and as offered in 
connection therewith, but did not exclude it generally. De- 
fendant excepted. 

It was conceded by the plaintiff that at the date when the 
note sued on was given by defendant, to wit: 23d of April, 
1865, the plaintiff corporation was unable to meet and pay its 
then existing liabilities as they matured ; and it was further con- 
ceded that it had never been able since to meet and pay its 
existing liabilities as they matured; and that on the 4th Sep- 
tember, 1869, when this action was instituted, the plaintiff was 
finally insolvent, and has so remained ever since and would 
never be able to pay off its existing debts, and have anything 
for division among its shareholders or members. 

The defendant then offered in evidence a printed statement, 
admitted to be genuine, and which was made a part of the case, 
of the proceedings of a general called meeting of the members 
of the plaintiff corporation, held on the 6th of August, 1866, 
wherein a speedy winding up of the affairs of the company was 
resolved on, and the directors thereof ordered to carry the same 
into effect; and proved that the plaintiff had ever since the 
said 6th day of August, 1866, ceased to transact any business 
as a Life Insurance Company. 

It was conceded by the defendant that he was, on the 23d of 
April, 1865, when his note was given, and had been for many 
years previous thereto, one of the local agents for the plaintiff, 
to receive applications for insurance, and to effect renewals 
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thereof, in a considerable district of country in and around 
Goldsboro, Wayne county. 

The plaintiff then offered in evidence the record of an equity 
guit,.in the Circuit Court of the United States for the North 
Carolina District, instituted before June Term, 1869, of said 
Court, by Elvira C. Lawrence and others, on behalf of himself 
and the other creditors of the plaintiff, against the plaintiff in 
this action. In the original bill of said suit, it was alleged, that 
the complainant therein and other creditors aforesaid, had ob- 
tained judgments for their debts, at law against the plaintiff 
in this action, had sued out executions thereon, and they had 
been returned totally unsatisfied, and praying the Circuit Court 
to take into its custody the assets of the North Carolina Mutual 
Life Insurance Company, and to appoint a receiver thereof, to 
take charge of and collect such assets, and distribute them 
among the creditors of said corporation, according to their re- 
spective rights. A decree of said Court in said cause, made at 
June Term, 1860, declaring said corporation insolvent, appoint- 
ing one R. H. Battle, receiver of the assets thereof, and direct- 
ing him, as such receiver, to institute proper actions in the 
State Courts for the collection of the assets of the corporation, 
preparatory to the distribution thereof among the creditors of 
the corporation. The plaintiff then proved, that although this 
action is covducted in the name of the plaintiff, yet, that it was 
in reality brought, and is in trath and fact carried on, by the 
‘said R. H. Battle, receiver as aforesaid, in the name of the 
plaintiff, in pursuance of the decree last aforesaid and for the 
benefit of the creditors of the plaintiff. 

Upon the foregoing evidence, the defendant prayed his Honor 
to instruct the jury : 

If they found that the plaintiff, at the time of taking the vote 
now sued on, was insolvent, and that this fact was known to 
the plaintiff and not communicated to the defendant, nor known 
to him, and that, if this fact had been known to the defendant, 
he would not have executed the note, the plaintiff could not 
recover. 
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His Honor declined to give the instruction, as prayed, and 
the defendant excepted. 

That the contracts between the plaintiff and defendant were 
mutual, concurrert and dependent, and that the insolvency of 
the plaintiff, and its admitted inability to pay the defendant’s 
wife and children the amount of their policy, at any time here- 
after, was a discharge of the defendant from his liability ; and, 
if not to the full amount, yet, to the extent of the present value 
of the policy, as of a solvent corporation. His Honor declining 
to give this instruction as prayed, the defendant excepted. 

That if the jury find, that at the time of taking the note now 
sued for, the plaintiff was insolvent and concealed that fact 
from the defendant, and falsely represented to him, that it was 
solvent, and thereby induced the defendant to give the said 
note, when, but for such concealment and false representation, 
the defendant would not have given the same, the plaintiff 
could not recover. His Honor declined to give this instruction 
as prayed; stating to the jury that any concealment, or repre- 
sentation of its pecuniary condition, upon the part of the 
plaintiff to the defendant, at the time when the note was given, 
which would vitiate the same, must have been fraudulent as 
well as false ; and there had been no evidence given to the jury 
of any fraudulent concealment of, or false and fraudulent rep- 
resentations as to its pecuniary condition, by the plaintiff to 
the defendant, at the time when the note was given. To this 
instruction, the defendant again excepted. 

That the plaintiff, having at a general meeting of his stock- 
holders or members, held on the 6th of August, 1866, adopted 
the resolution to wind up the affairs of the company, and to 
discontinue its business: from that date, and this action not 
having been instituted, until the 4th day of September, 1869, 
more than three years having elapsed since the disolution of 
the plaintiff corporation, this action could not now be main- 
tained by it. His Honor declined to instruct the jury as re- 
quested, and the defendant again excepted. 

That the note sued on was subject to the scale for Confederate 
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money, provided by the ordinance of the convention and the 
act of the General Assembly ; and if entitled to recover, the 
plaintiff was only entitled to recover the amount specified in 
said note, reduced by said scale. 

His Honor refused to give this instruction as prayed, and 
told the jury that the presumption arising under the ordinance 
and act of the General Assembly, that the note sued on was 
solvable in money of the value of Confederate currency, at the 
date when the note was given, was in this case rebutted by un- 
croverted evidence. Defendant again excepted. 

The defendant then asked his Honor to rule, that this suit 
was not commenced in due time, which ruling his Honor re- 
fnsed to make, and the defendant excepted. 

*In support of his first counter-claim, the defendant prayed 
his Honor to instruct the jury, that if he was induced to pay 
to the plaintiff the sum of $21.70 at the time of the execution 
of the note sued on, the plaintiff then being insolvent, by the 
false representation of the plaintiff’s agents and officers, as to 
its solvency, and the concealment of its true pecuniary con- 
dition, then the defendant was entitled, as against the plaintiff, 
to a counter-claim of $21.70 with interest. 

His Honor declined to give this instruction as prayed, stating 
to the jury, that there was no evidence of any fraudulent con- 
cealment of its pecuniary condition, or of any false and fraudu- 
lent representations as to its solvency, by the plaintiff, or ite 
agents or officers, whereby the defendant had been induced to 
pay it the said sum of $21.70, at the time when he executed 
the note. Again the defendant excepted. 

The jury returned a verdict in favor of the plaintiff. Judg- 
ment insaccordance therewith, and appeal by defendant. 


Fuller & Ashe, Smith & Strong and Batchelor, for ap- 
pellant. 
Fowle, Battle & Son, and Haywood, contra. 





Serriz, J. All of the important questions presented by this 
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record, were considered and decided in Conigland v. The NV. 
C. M. Insurance Co., Phil. Eq., 341, and the learned counsel 
who argued this case, at the present term, candidly admitted 
that authority to be against him, and decisive of this action, 
unless the Court reversed that decision. 

After giving to the able argument of counsel due considera- 
tion, we see no reason to abandon any of the positions estab- 
lished by that decision. 

It is a well considered opinion of the Court, delivered by 
the Chief Justice, and, as we have before said, meets fully the 
merits of this case. Some of the evidence offered by the de- 
fendant and rejected by the Court was admissible, but we need 
not consider it, for if all that was competent had been admitted, 
it could not have changed the result. So the defendant has 
suffered no harm from the rejection of evidence. 

The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 








COMMISSIONERS OF ASHEVILLE ». WM. JOHNSTON, 


In a proceeding by the Commissioners of a town to condemn the land of 
one of its citizens for the purpose of running a street through the same, 
the jury, in assessing damages, cannot consider any advantage accru- 
ing to the owner of the property, in common with the public; on the 
contrary, it is their duty to consider in such assessment, any special 
benefit to the property arising from the opening of such street. 


This was a PROCEEDING to condemn certain land of the de- 
fendant for the purpose of opening a street in the town of 
Asheville, commenced in the Mayor’s Court, and carried by 
appeal to the Superior Court of Buxoomsg, where it was tried 
before his Honor, Henry, J., at Spring Term, 1874." 
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The injunction obtained by the defendant in this case was 
disposed of at the last term of this Court. See 70 N.C. Rep. 
550, in which, and in the opinion then delivered by Justice 
Ropman, the facts are fully stated. 

On the trial below of this branch of the case, the defendant 
asked of his Honor certain instructions in regard to the proper 
measure of damages, which instructions his Honor declined to 
give, and which are fally stated in the opinion of Justice 
Reape. The jury returned a verdict, to the effect that the de- 
fendant had not been endamaged by the proceedings to open 
the street, whereupon his Honor gave judgment against him 
for the costs. 

Motion for a new trial made and cverruled. Judgment and 


appeal. 


McCorkle & Bailey, for appellant. 
Fuller & Ashe, contra. 


Reapg, J. The substantial rights of the parties in regard 
to the subject matter of this suit were declared at the last term 
of this Court, in a suit between the same parties reversed. 71 
N. ©. Rep. 350. In view of that, the points upon which this 
case is brought up, would seem to be frivolous and vexatious. 

1. The defendant asked his Honor to instruct the jury, 
“that the damage sustained by defendant is not to be reduced 
or set off by any alleged benefit to his property.” 

His Honor instructed the jury that any advantage to the de- 
fendant in common with the public was not to be considered, 
but that any special benefit to the defendant’s property was to 
be considered. This was in exact accordance with former de- 
cisions of this Court, especially Preedle v. V. C. Railroad Co., 
4 Jones’ Rep. 93. And see Cooly Con. Lim., p. 566. 

2. Defendant asked his Honor to charge that there was no 
evidence of any special benefit, &c. 

His Honor could not have socharged, because the case states 
that “there was much evidence on both sides, the plaintiff 
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showing the benefits to be derived by the erection of a new 
crossing into the defendant’s lots, and other items, all of which 
testimony was admitted.” . 
3. “ Defendant moved in arrest of judgment on account of 
irregularities and vagaries in the proceedings.” 
This is so irregular and vagarious that we do not consider it. 
There is no error. Judgment affirmed. Judgment here 
for plaintiff for costs. 


Per Curram. Judgment affirmed. 








ALEXANDER MITCHELL 4nd others, Tax payers, . THE BOARD 
OF TRUSTEES OF TOWNSHIP No. 8. 


Township Boards of Trustees are forbidden by the Act of 1873-74, 
chap. 106, sections 1 and 2, to levy and collect taxes for necessary ex- 
penses—and although such taxes were ordered before the passage of 
that Act, they cannot be collected since its passage. 


This was an AppLicaTion for an injunction to restrain the 
defendants from collecting certain taxes, heard before Clarke, 
J., at Spring Term, 1874, of Craven Superior Court. 

The plaintiffs, citizens and tax-payers of Township No. 8, 
of the county of Craven, applied to Judge Watts on the 24th 
January, 1874, for a restraining order to be directed to the 
defendants who were the Board of Trustees of said Township, 
enjoining the collection of certain taxes, which the plaintiffs 
alleged had been levied by the defendants to pay certain extrav- 
agant bills, &c., under the pretence that such bills and accounts 
were necessary expenses. The complaint of the plaintiffs con- 
tain many other allegations, irrelevant to the point decided in 
this Court, and therefore omitted in this statement. 

His Honor granted the order, as prayed, restraining the de- 
fendants from collecting the tax until the matter could be heard. 
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At Spring Term, 1874, the defendants answered, admitting 
the levy of the tax, but averring it was for the necessary 
expenses of the township, heretofore incurred, and likewise 
current which were not unjust or extravagant, but reasonable, 
&c. Upon coming in of defendants’ answer his Honor 
vacated the restraining order theretofore issued, from which 
vacating order the plaintiffs appealed. 


Haughton and Smith & Strong, for appellants. 
Pou and Seymour, contra. 


Reape, J. At the time when the taxes complained of were- 
levied, the “Board of Trustees had power to lay and collect all 
taxes which were required to defray the necessary expenses of 
the Township.” Acts 1868-’69, chap. 185, sec. 19; Bat. Rev.. 
chap. 112, sec. 19. And having the power, very much—almost 
everything—must be left to the discretion of the Board to 
determine what were necessaries. It borders on the ridiculous. 
to ask the Courts to say whether $34 for office rent, $20 for a 
book, $25 for a table, &c., &c., are necessary expenses. Such 
things must usually be left to the Board. If they are extrava- 
gant, the ballot-box is the appropriate remedy. 

But the counsel on both sides had overlooked the fact that 
the etatute, swpra, authorizing the Board to levy and collect 
taxes for necessary expenses has been repealed, and the Board 
is forbidden to levy and collect taxes for necessary expenseyv.. 
Acts 1873~’64, chap. 106, secs. one and two. 

It is true that the taxes complained of were ordered before- 
the passage of the last named act; but that act forbids them. 
to be collected. So that the order to collect what the Legisla- 
ture has forbidden to be collected, must go for nothing. The. 
same act, sec. 3, provides another way for paying the necessary 
expenses of the Township, which frees the repealing act from. 
the objection of violating contracts. 

The injunction prayed for ought to have been granted. 

There is error. 

Per Our. Judgment reversed. 
26 
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NANCY A. JOHNSON and others . JOHN M. JOHNSON. 


On the trial below, the presiding. Judge, in his charge to the jury, re- 
marked, ‘I shall hold that the plaintiffs are justifiable in bringing 
this action: Held, in the absence of any proper connection with the 
case, and as justifying them in returning a verdict for the plaintiff, 
that such remark was error, and entitled the defendant to a new trial. 


Civit acTion, to recover possession of certain real estate, 
tried before his Honor, Judge Mitchell, at Spring Term, 1874, 
of Wirxes Superior Court. 

The case, as settled and transmitted with the record, is sub- 
etantially as follows: 

In his answer, the defendant pleaded that he had a license 
from plaintiffs to enter. He also set up title in one Lewis 
Johnson, his father, alleging that the said Lewis was a tenant 
iin common with the plaintiffs, and that he entered into posses- 
sion of the land described in the plaintiffs’ complaint, with the 
ifull knowledge and consent of all the parties concerned. 

The plaintiffs denied that they ever gave the defendant a 
license to the premises; also denied the tenancy in common, 
«and claimed to be the owners of said land in severalty. 

It appeared in evidence, that Samuel Johnson, the ancestor 
-of Lewis Johnson and of the plaintiffs, died about the year 
1834, leaving him surviving nine children, of whom said Lewis 
Johnson and John 8S. Johnson, under whom the plaintiffs 
claim, were two, and that in the year 1845 the other heirs of 
the said Samuel Johnson, deceased, released by deed to Lewis 
Johnson and to John S. Johnson. 

Plaintiffs offered evidence tending to show that in the life- 
time of the ancestor, Samnel Johnson, said land was divided 
iby a line through the middle, and that Lewis Johnson and 
«John §. Johnson, the father and husband of plaintifts, occupied 
the land ou opposite sides of said line, after the death-of the 
aid Samnel, and claimed on each side of said line adversely— 
ithe land.in controversy being on the plaintiffs’ side. Plain- 
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tiffe introduced further evidence showing that from the death 
of the said Samuel Johnson up to the commencement of this 
action, that they and John 8. Johnson, under whom they 
claimed, and Lewis Johnson recognized this dividing line be- 
tween them as’ being the true dividing line. Plaintiffs also 
offered as evidence, separate deeds of trusts executed by John 
§. Johnson and Lewis Johnson respectively, in the year 1852, 
whereby it appeared that each of them conveyed their separate 
tracts, recognizing the said division line; and for the purpose 
of further establishing said dividing line, the plaintiffs offered 
evidence tending to show that Lewis Johnson and John S. 
Johnson, both made deeds of conveyance once, to a part of the 
land occupied by them separately. 

The defendant objected to the evidence of the sale of the 
lands by the said John S. and Lewis Johnson, unlese the deeds 
were exhibited, which were not, except the record showing 
that the deeds of trust above alluded to were made. Defend- 
ant proved upon the cross-examination of one of the plain- 
tiffs’ witnesses, that he, tl.e witness purchased a part of the 


~ land oceupied by Lewis Johnson, at or near the dividing line, 


from said Lewis, who offered to make to him his soparate deed 
for the same, but that he refused to accept such deed until 
John S. Johnson would join Lewis in the conveyance, which 
the said John S. did. Defendant introduced testimony also 
to prove that no such line was established. One of his witnesees 
testifying that he was little more than forty years of age, and 
that he never heard of any dividing line, but that when he 
was a boy there was a fence where the plaintiffs claim that a 
line was. 

Defendant asked his Honor to charge the jury that the 
plaintiffs had no right to set up adverse possession, except from 
the date of the release in 1845; and also asked his Honor to 
instruct the jury, in computing the time of the adverse pos- 
session, that the time from 20th May, 1861, to January Ist, 
1870, must be deducted. 

His Honor, in reply, told the jury that if the plaintiffs had 
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occupied the land in controversy, for thirty or thirty-five years, 
claiming adversely that in law the dividing line was established ; 
and if they were satisfied that the defendant entered the land 
of the plaintiffs without a license, that the plaintiff would be 
entitled to recover. His Honor also remarked to the jury, 
“T shall hold that the plaintiffs are justifiable in bringing this 
action.” 

There was a verdict for the plaintiffs. Motion for a new 
trial made and refused. Judgment and appeal by defendant. 


Armfield, for appellant, 
Scott and Caldwell, contra. 


Serrnz, J. In this action questions of title and boundary to 
land arose upon the trial. 

There was conflicting evidence, and at the conclusion of his 
Honor’s charge to the jury he remarked, “I shall hold that 
the plaintiffs are justifiable in bringing this action.” 

We cannot see, from the record that this remark had any 
proper connection with the case ; and we are at alcss to under- 
stand what bearing his Honor intended it to have upon the 


We think it possible—yes, highly probable—that the jury 
understood his Honor to intimate that the plaintiff had a good 
eause of action, and that the evidence would warrant, or in his 
language, justify them in returning a verdict for the plaintiff. 

There must be a venire de novo. Let this be certified. 


Per Ovriam. Venire de novo. 
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MAGNUS WATTS oe. ELIZABETH BELL and others. 


If, on a trial below, the verdict of the jury is, in the opinion of the pre- 
siding Judge, contrary to the weight of the evidence, he has a discre- 
tion to set such verdict aside, which discretion cannot be reviewed in 
an appellate ‘‘ourt. “ 


SPECIAL PROCEEDING to recover damages for the injury to 
plaintiffs land by the erection of defendants’ mill dam, tried 
before Mitchell, J., at the Spring Term, 1874, of CatpweLi 
Superior Court. 

The defendants objected to plaintiffs right to a verdict in 
this action upon the grounds set forth in the answer, that there 
was no sufficient avermeut in the complaint that there was any 
mill, mentioned in the statute, situate at plaintifi’s dam to en- 
title him to his remedy. This objection was overruled by the 
Court and the following issues were submitted to the jury upon 
the evidence, to wit: 

1. Is plaintiff's land injured by the mill dam of defendants? 

2. Has the defendants acquired by lapse of time an ease- 
ment to dam the water back to its present height ¢ 

8. Has the plaintiff sustained any damage by said dam, by 
reason of any new injury since 1856? 

Upon which iseues the jury responded as follows, to-wit, by 
finding all the issues iv favor of the plaintiff, to-wit, as to the 
first issue, yes ; as to the second, no; as to the third, yes. 

Upon this finding of the jury, the defendant moved his 
Honor to set aside the verdict upon the ground, first, that the 
verdict of the jury was against the evidence; second, that the 
finding of the jury was immaterial. 

Whereupon his Honor set aside the finding upon the second 
issue, upon the ground that it was found by the jury contrary 
to the evidence, and he set aside the finding upon the first and 
third issues upon the ground that they, the secund being set 
aside, were immaterial and that a re-pleader must be awarded. 
Whereupon the plaintiff appealed. 
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McCorkle & Bailey, for appellant. 
Folk & Armfield, Scott & Caldwell, contra. 


Reape, J. I. The first question is, whether his Honor had 
the power to set aside the verdict because, in his opinion, it 
was “ contrary to the evidence ?” by which we understand the 
weight of the evidence. It is too clear for argument that he 
has, and the practice has been uniform time out of mind. 
And upon the supposition that we can review the order under 
C. C. P. 299, in a proper case, there is nothing in this case to 
show that there was error. 

II. There were three issues submitted to the jury: 1. Is 
plaintiff's Jand injured by the mill dam of defendant? 2. Has 
defendant acquired by lapse of time an easement to dam the 
water back to its present height? 3. Has plaintiff sustained 
any damage by said dam by reason of any new injury since 
1856? All these issues were found for the plaintiff. But his 
Honor thought the jury onght to have found for the defendant 
on the second issue, to-wit, that the defendant had acquired an 
easement to pond the water back as he had done, and because 
the jury found against the weight of the evidence on this issue, 
he granted a new trial. And if the defendant was entitled to 
@ verdict upon this issue, he was entitled to a verdict upon the 
whole case, no matter how the other issues were decided, and 
therefore he granted a new trial generally. We do not see any 
error in this. It was discretionary with his Honor, and no 
error appears on its exercise. 

There is no error. The cause will be remanded to be pro- 
ceeded with acctrding to law. The appellant will pay costs. 


Pur Curiam. Judgment affirmed. 
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IVEY KING and others » JESSE W. KINSEY and others. 


In an appeal from a judgment of a Probate Court, refusing to require 
the re-probate of a will, on the application of certain of the heirs of 
the deceased, the proper judgment of the Superior Court granting 
the application, is, to remand the proceedings to the Probate Court, 
there to be proceeded with according to law, by making up issues and 
transmitting them to the Superior Court for trial. ©. OC. P. sec. 447. 


DEVISAVIT VEL NON, as toa paper writing propounded for 
probate in the Probate Court of Jonzs county, purporting to 
be the will of Ivy King, deceased, and carried by appeal to 
the Superior Court of said county, where it was heard before 
his Honor, Judge Clarke, at Spring Term, 1874. 

The plaintiffs entered a caveat in the Probate Court and a 
citation issued to defendants, who propounded the paper 
writing, claiming under it, to appear on 18th day of April, 
1874, to show cause why the said paper writing shvuld not be 
adjudged not to be the last will and testament of the said Ivy 
King. 

On the return of the citation the plaintiffs, the caveators, 
filed their complaint, substantially alleging : 

1. That the paper, dated 4th October, 1870, and pretended 
to be proved the 17th day of October, 1870, is not the last will 
and testament of the said Ivy King, deceased. 

2. That the said Ivy King could not read, and the said paper 
writing was not read over to him. 

3. That he was not of sound mind and memory when he 
signed the same. - 

4. That the pretended probate was made without notice to 
the plaintiffs, the testator’s heirs and next of kin, and (5) his 
only heirs-at-law and distributees. 

Plaintiffs demanded that the probate should be set aside, &c. 

Defendants answered, denying the material allegations in 
the complaint, and averring that the plaintiffs had notice, and 
that the probate was regular and according to law. 
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The Probate Judge admitted the paper to probate, from 
whose. judgment the plaintiffs appealed to the Superior Ovurt. 

Upon the hearing in the Superior Court, his Honor ordered 
the cause to be remanded to the Probate Court, with instruc- 
tions to the Judge of Probate to rescind the probate thereto- 
fore had before him; and after proper notice to the heirs-at- 
law, devisees and executors of said will, to cause the same to 
be propounded in solemn form. 

From this judgment the defendants appealed. 


Green and Haughton, for appellants. 
Isler, contra. 


‘ 

Ropman, J. The appeal from the judgment of the Probate 
Judge refusing to require the re-probate of the will took up 
nothing but the judgment appealed from. The original judg- 
ment of probate remained in force in the Probate Court. We 
think therefore his Honor was right in remanding the pro- 
ceedings for re-probate to the Probate Court to be there pro- 
ceeded in according to law, by the making up of issues which 
will be transmitted to the Superior Court for trial. ©. C. P., 
sec. 447. 

We think also that enough appears on the pleadings to jus- 
tify the Judge in ordering the will to be proved in solemn 
form. C. ©. P., sec. 430. 


Per Curiam. Judgment below aftirmed. 
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M. A. WILCOX ». W. U. STEPHENSON, Ex’r., &. 


A Recordari, granted upon the application of the plaintiff, without no- 
tice to the defendant, and without any petition or affidavit setting 
forth the grounds upon which it should be issued, is irregular, and 
will be dismissed upon the hearing. 


This was & CIVIL action, commenced in a Justices’ Oourt to 
recover of the defendant’s testator the sum of $60, and carried 
by recordari to the Superior Court of Nortuampron, where it 
was tried before Albertson, J., at the Fall Term, 1873. 

The material facts are thus stated upon the record sent up to 
this Court. 

Either just before or at the regular term, (Fall Term, 1869,) 
of the Superior Court of Northampton county, a case was dock- 
eted as follows: “ M. A. Wilcox v. James Stephenson,” (de- 
fendant’s testator,) with the following entries: “ Warrant and 
appeal, order for the Magistrate to bring forward the papers ;” 
and the following order appears in the papers, signed “ Watts, 
Judge.” 

“M. A. Wilcox v. James Stephenson. It is adjudged by the 
Court, that the Clerk of this Court issue a writ of recordari, 
according to the prayer of the petitioner; and the plaintiff is 
to give bond before the Justice according to act of Assembly in 
such case made and provided.” 

At the said Fall Term, 1869, Peebles & Peebles appeared 
for the plaintiffs. It did not appear that the defendant, James 
Stephenson, appeared either in person or by attorney, at that 
or any subsequent term. 

The Clerk on the 24th February, 1870, issued a writ of re- 
cordari, which, on the 5th day of March, 1870, was executed on 
Maddry, the Justice of the Peace, who tried the same. In re- 

sponse to said writ, the said Justice at Spring Term, 1870, 
filed the original summons, judgment aad account on which 
the plaintiff sued, but filed no transcript. At this term the 
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following entry appears on the docket: “ Notice to executor to 
be made a party defendant,” and the following order signed, 
“ Watts, Judge,” appears among the papers: 

“M. A. Wilcox v. James Stephenson, Spring Term, 1870. 
It appearing to the Court that the defendant died since the last 
term, and that W. U. Stephenson is his executor, on motion, 
at is ordered, that notice be ordered to said executor to make 
him a party defendant in this action.” 

On August 27th, 1870, said order was served on eaid Ste- 
phenson, and at Fall Term, 1870, of said Court, he appeared by 
Barnes, his attorney. At the term following, this entry ap- 
pears on the docket. 

“ Motion to discharge appeal ; continued on motion.” And 
at Spring Term, 1871, the following entry appears: 

“ Continued—notice to give surety on or before Friday, 1st 
week of term; motion to dismiss.” 

An appeal bond without date is filed with the papers. It 
did not appear at what stage of the case the said bond was filed. 
The case was regularly continued until Fall Term, 1873; and 
at said term the case is called upon the motion to dismiss, by 
Barnes, attorney for defendant ; because he alleged the writ of 
recordart was ordered to be issued by the Judge, upon an ex 
parte motion, not founded on a petition or affidavit. 

No evidence was offered on this point. No petition or affi- 
davit for a recordari appears of record. 

The plaintiff proposed to prove that he prayed an appeal 
from the judgment of the Justice at the time it was rendered, 
and then gave the Justice notice thereof. But the Court re- 
fused to hear this evidence, treating the case as an application 
for a recordari to bring up the appeal, and not an order to the 
Justice for the papers before him, to be used in an appeal actu- 
ally taken. Thereupon the Court ordered the proceedings to 
be disinissed, and rendered judgment against the plaintiff Wil- 
cox for costs of the proceedings in the recordari. 

From this judgment plaintiff appealed. 
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No counsel in this Court for plaintiff. 
Barnes, for defendant. 


Serriz, J. The proceedings in this action which was com- 
menced before a Justice of the Peace, have been very irregular. 
The bond filed before the Justice for the appeal to the Superior 
Court bears no date, and “it does not appear at what stage of 
the case the said bond was filed ;” nor does it appear clearly, 
when or how the case got upon the docket of the Superior 
Court. The order for the writ of recordari was made upon the 
motion of the plaintiff without notice to the defendant, and 
without any petition or affidavit setting forth the grounds upon 
which it should be issued. 

Nor are we yet informed whether the ubject of the recordari 
was to have a re-trial of the merits, and thus answer the pur- 
poses of an appeal, or to operate as a writ of error or writ of 
false judgment, and reverse judgment for error. 

As there are no errors upon the face of the record, and none 
have been assigned, of which the plaintiff can complain, let it 
be certified that there is no error in the order of the Superior 
Court dismissing the proceedings. Leatherwood v. Moody, 8 
Tred., 124. 


Per Overam. Judgment affirmed. 








O. SPRINELE and wife ». JAS. H. FOOTE, B. P. MARTIN and others, 


A remark of the Judge below, calculated to mislead and prejudice the 
minds of the jury is error, and entitles the party against whom it is 
made to a venire de novo. 


Urviz action for the recovery of land, tried before Mitchell, 
J., at the Spring Term, 1874, of Witxes Superior Court. 
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The plaintiffs claimed the premises under a judgment in 
their favor against the defendant, B. C. Martin, obtained at 
Fall Term, 1869, and an execution thereon returnable to 
Spring Term, 1870, and a levy on what is called the “ mill 
tract,” and a sale thereof, by the sheriff on the 22d, April, 1870; 
at which sale the feme plaintift became the purchaser. And 
also, by another execution on the same judgment, still unsatis- 
fied, to Spring Term, 1871, and a levy on what is called the 
“home tract,” a sale by the sheriff on the 3d December, 1870, 
when the feme plaintiff also become the purchaser. She hav- 
ing the deeds from the sheriff for both tracts. 

This action was originally brought against B. P. Martin and 
the other defendants, except Foote, to Spring Term, 1871, all 
of the defendants except Foote, being in possession of some 
part of the premises, the subject of this controversy. 

At the return term, Foote moved to be admitted to defend 
as landlord, which, after objection on the part of the plaintiffs, 
was allowed by the Court; whereupon he filed an answer, in 
which he claimed that he was the sole owner of the lands in 
controversy, and that the other defendants were his tenants. 
For title, Foote relied on a judgment obtained in the County 
Court of Rowan connty, at —— term, 186—, in favor of one 
Brown against the defendant, B. P. Martin and the plaintiff, 
O. Sprinkle, as indorser of said Martin, which judgment was 
docketed in the Superior Court of Wilkes, on the 18th day of 
February, 1869; and during the same month an execution 
issued thereon, from the Superior Court of Wilkes, returnable 
in sixty days; that the same was levied on the lands in dispute 
as the property of the defendant, B. P. Martin, which were 
sold by the sheriff on the 14th April, 1869, when Foote alleges 
he bought the same through an agent, one Leland Martin, 
(Foote not being present at said sale.) 

He, Foote, offered as evidence the deed from the sheriff for 
said tracts of lands to him, dated 22d day of August, 1870, 
and with the deed, produced the execution under which the 
lands were sold, on which execution was indorsed a levy on all 











Bt 
i 
i 
( 
if 

















JUNE TERM, 1874. 





SPRINKLE and wife v. Foors, Martin et al, 





the land in dispute as the property of the said B. P. Martin, 
with the following additional indorsement under the levy: 


“ After due advertisement according to law, sold the above 
described lands of B. P. Martin, at the Court House door in 
the town of Wilkesboro’ on the 14th day of April, 1869, to 
the highest bidder, under the within execution, when James 
H. Foote became the purchaser, being the last and highest 
bidder, at $1,500; my fees and commissions retained; paid 
into office $1.00; B. P. Martin’s receipt filed for surplus on 
debt and costs. Fall Term, 1869. Execution satisfied in full. 
See plaintiff's receipt for debt.” 


(Signed) «J. W. HAYES, Sheriff. 
“By J. N. Haves, D. Sh’ff.” 


The above return was written on a separate piece of paper, 
which was closely pasted on the back of the execution ; and 
the same being removed in the presence of the Court, there 
appeared under it, and entirely concealed by it before removal, 
the following indorsement, to wit : 


“ And after due advertisement according to law, land sold 
at the Court House door on the 14th day of April, 1869, for 
the sum of $1,500, to Lee Martin, he having been the last and 
highest bidder, and refuses to pay the purchase money. This 
April 22d, 1869.” Signed as above. 


In regard to this execution, under which Foote purchased, 
the plaintiffs introduced the Olerk of the Court, who stated 
that sometime after the sale under that execution, J. N. Hayes, 
the deputy sheriff, applied to him and made an affidavit that 
the said execution was lost; and that he thereupon made ont 
and delivered to him a duplicate of said execution, for him to 
make his return on which however the deputy did not do. 
This was 18th July, 1870; and he heard no more of the mat- 
ter until August, 1870, when the original execution was 
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returned to his office, by the high sheriff, with the paper pasted 
on the back and the return written on that, as it appeared at 
the trial; that he had seen the execution in the hands of the 
sheriff a few days before he returned it, and the sheriff stated 
he had found it. He, the witness, did not know whether the 
return on the paper pasted on the back, was then on it or not. 

On the part of the defendant, the sheritf stated, that before 
the sale at which Foote purchased, he had an understanding, 
either by letter or otherwise, with Foote, who then lived in 
Wake county, that he, Foute, had become the owner of the 
judgment in favor of Brown, and intended to purchase the 
lands of B. P. Martin, at the sheriff's sale, throngh Leland 
Martin, his agent; that he did not communicate that to his 
deputy, who sold the land; that after the sale, he saw the exe- 
cution in the hands of the deputy, with the endorsement on 
the back of it; that Leland Martin was the purchaser and 
had failed to pay, &c. That he then told his deputy of the 
understanding with Foote, and that the endorsement on the 
execution was wrong, and that it must be so corrected as to 
show that Foote was the real purchaser. The sherift further 
stated, that shortly after this, the execution was lost, and 
remained lost until a short time before it was returned to the 
office with the indorsement on the paper pasted on its back. 

It was also in evidence that the land was composed of what 
was originally two adjoining tracts, but that they had been 
owned and occupied by B. P. Martin as one tract for many 
years. The plaintiff stated, that at the sale at which Foote 
purchased, that part of the land called the “ mill tract” was 
not sold by the sheriff. The witnesses for the defendants, who 
were present at the sale, stated that a// the land was sold by 
the sheriff, and his levy and return showed that the whole 
of it had been levied on and sold. 

Plaintiff introduced evidence tending to show that the land 
was purchased by Foote under an arrangement between him 
and B. P. Martin, or with Martin’s funds, or for his use, and 
was held in trust for Martin; and among other things, that 
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Foote had at same time a note on one Shuford for $1,000, or 
more, which belonged to B. P. Martin, and. had collected a 
part of the money thereon; but whether he had this note be- 
fore or after the sheriff’s sale to Foote did not appear. De- 
fendants Foote and Martin both swore that the land was not 
bought under arrangement or agreement between them ; that 
it was bought by Foote out of his own money, for his own use 
and not on any trust for Martin. That Foote, after deducting 
the amount of the judgment under which it was sold, had paid 
a!l the remainder of the price of $1,500 to Martin; and that 
ever since his, Foote’s purchase, Martin had occupied it as his 
tenant, paying rent every year. That the Shuford note had 
no connection with the sale of the land, and no part of it had 
been entered into the land transaction ; that Foote had taken 
the note to collect and had collected a part of it, and paid over 
to Martin all his share of what had been collected. 

Plaintiff’s counsel asked his Honor to instruct the jury : 

1. That the execution under which Foote purchased ought 
to have issued from Rowan county and not from Wilkes. 

2. That it was void because it was made returnable in sixty 
days, and not to term. 

8. For the reason that tne sheriff had no authority to alter 
his return in the manner disclosed by the evidence. 

His Honor refused these instruction, and remarked upon the 
8d point ; that as a general rule, the sheriff would not have the 
right to alter a return once made, without leave of the Court, 
but that rule did not apply to the facts proven in this case. 
He told the jury that he did not fully apprehend what con- 
nection the Shuford note had with the purchase of the land. 

Plaintiffs’ counsel asked his Honor to charge the jury that 
B. P. Martin being the defendant in the execution, under 
which the plaintiffs purchased, he could set up no title against 
the plaintiffs; and Foote being allowed by the Court to defend, 
the plaintiffs objecting, he, Foote, had no right to eet up any 
defence that Martin could not set ap. His Honor refused to 
give this instruction. 
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It was admitted by the counsel of defendants in the argu- 
ment, and also stated to the jury by the Court, that if, at the 
sale under which Foote purchased, the sheriff did not sell the 
portion called the “ mill tract,” the plaintiffs would be entitled 
to recover that ; and also, if there was any coutract or arrange- 
ment, whereby Foote bought the land for Martin’s benefit, or 
any trust for hie use or benefit, or if Foote now holds it on any 
trust for Martin, the plaintiffs were entitled to recover. 

The jury returned a verdict for the defendants. Rule by 
plaintiffs for a new trial; rule discharged. Judgment and 
appeal by plaintiffs. 


Furches, for appellant. 
Folk & Armfield, contra. 


Bynum, J. If the defendant, Foote, purchased the land in 
dispute, as alleged, with the funds of B. P. Martin, the judg- 
ment debtor, the title did not pass, and the plaintiff would be 
entitled torecover. The plaintiff introduced evidence tending 
to establish this fact, and among other things, he proved that 
about the time of the sheriff’s sale to Foote, he, Foote, had in 
his possession a note on one Shuford for one thousand dollars 
or more, which belonged to the said Martin, and had collected 
a part of the money thereon. It also appeared that after the 
aale and purchase by Foote, that Martin, the defendant in the 
execution, remained and still remains in the occupation of the 
premises, and further, that his receipt was endorsed on the ex- 
ecution for the overplus of the purchase money after satisfying 
Foote’s judgment, neither the amount of this judgment or of 
the overplus appearing from the case. 

There certainly was considerable evidence tending to show 
that Martin was the real purchaser and not Foote, and the 
evidence touching the “Shuford note” was nataral in that in- 
quiry, yet his Honor charged the jury “that he had not fully 
apprehended what connection the “Shuford note” had with 
the purchase of the land.” 
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A remark of this kind falling from the Court in repeating 
and commenting upon, the evidence, to the jury, was well cal- 
culated to withdraw that part of the evidence from their minds, 
and certainly to weaken its proper weight in the chain of cir- 
cumstances, tending to show that Foote had purchased the 
land for the benefit of Martin, and with funds in part derived 
from this “ Shuford note.” 

The remark, being thus calculated to mislead and prejudice 
the minds of the jury, it was error, for which a venire de novo 
must be granted. The other points made in the case it is un- 
necessary to discuss now. This seems to ue the main one. 


Per Curiam. Ventre de novo. 








WILBORN GERMAN and others ». C. W. CLARK, Administrator of ” 
JOHN WITHERSPOON and others. 


The entry on land that a Court can enjoin, is only an entry under force 
or color of legal process. It will not enjoin a mere trespass, unless 
irreparable damage is threatened, 


An administrator does not always represent the creditors of his intestate ; 
though, as a general rule, in controversies respecting the personal 
property, or what from circumstances may be considered personal 
property, the administrator represents the creditors and next of kin. 
And if, in an action concerning such property, the administrator fails 
to set up an estoppel against certain parties claiming it, the creditors 
are concluded by his action, 

An estoppel must be certain at least toa common intent. The subject 
matter, and the estate to which it is sought to be applied, must be 
ascertained with reasonable certainty. 

(Dula v. Young and Clark, 70 N. C. Rep. 450; Hardee v. Williams, 65 

N. C. Rep 56; Moore v. Shields, 68 N. C. Rep. 327, cited and ap- 

proved.) 


Crvi action, by the creditors of the intestate of the de- 
fendant, Clark, for a settlement and distribution of the estate, 
27 
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and in the meantime for an injunction against two of the de- 
fendants, restraining them from entering upon certain land, 
tried before Mitchell, J., at the Spring Term, 1874, of Caxp- 
WELL Superior Court. 

On the trial below, his Honor granting the injunction re- 
straining the defendants, William P. Witherspoon and Sarah 
A. Duala, from taking possession of a certain tract of land 
pending the present litigation, and also granting an order ap- 
pointing a receiver, &c., the defendants appealed. 

The opinion of Justice Ropman contains a full statement of 
all the facts necessary to an understanding of the decision of 
this Court. 


Folk & Armfield, for appellants. 
Smith & Strong and W. P. Caldwell, contra. 


Ropman, J. The record in this case is voluminous, but the 
material parts of it may be stated in brief, thus:, 

The summons was issued 20th of May, 1869, and served on 
all‘the defendants. At Fall Term, 1869, of Caldwell Superior 
Court, the plaintiffs, on behalf of themselves and all other 
creditors of John Witherspoon, filed their complaint, setting 
forth that John Witherspoon died in 1864; defendant Clark 
became his administrator in 1866; the other defendants, W. 
P. Witherspoon and Sarah Dula, are bis heirs; the deceased 
died greatly indebted ; his personal estate is insolvent ; he died 
seized of sundry pieces of land; that at Fall Term, 1866, of 
Caldwell Superior Court, the administrator had filed a petition 
against the heirs for leave to sell certain lands therein specified, 
which had been granted, but that he had delayed to sell ; it 
prayed that he might be enjoined from preferring among cred- 
itors, that an account might be taken, and that he be com- 
pelled to sell the lands specified in his petition. Elk Farm is 
not specifically mentioned in the complaint, nor does it appear 
to be specifically mentioned in the petition. The defendants, 
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W. P. Witherspoon and Dula, did not answer, and judgment 
was given against them for want of an answer. _ 

Clark, the administrator, answered, submitting to an ac- 
count. He said that Elk Farm had not been sold by reason of 
a suit in Wilkes county respecting it, and that the sale of it 
had been suspended by order of the Court. 

The Judge decreed an account, which was accordingly taken, 
but which it is not material further to refer to. 

At Spring Term, 1874, of Caldwell Superior Court, the 
plaintiffs filed an affidavit reciting substantially the above facts, 
and they say that the heirs, W. P. Witherspoon and Dula, had 
brought an action in the Superior Court of Wilkes to recover 
possession of the Elk Farm, to which they alleged an equitable 
title, and that the Supreme Court, at January Term, 1874, had 
granted them that relief, (the case is reported in 70 N. O. Rep. 
450, Dula v. Young and Clark ;) that they threatened to take 
possession of the land ; that it had been sold to Young by order 
of the Superior Court of Caldwell, as appears in the report of the 
case, who had made valuable improvements ; that W. P. With- 
erspoon is insolvent and Sarah Dula a bankrupt, and that these 
two heirs, and the sous of Sarah Dula are largely indebted to 


the estate of John Witherspoon for money paid as surety for: 


them. 
And they move: 


1. That a Commissioner be appointed to sell Elk Farm for- 


the purpose of paying the debts of John Witherspoon. 

2. For an injunction against W. P. Witherspoon and Sarah 
Dula from taking possession of Elk Farm. 

4. For a receiver of the rents and profits pendente lite. 


His Honor, the Judge below, adjudged accordingly, and the- 


defendants Witherspoon and Dula appealed to this Court. 
The plaintiffs in this Court rest their motion on a single 


proposition, viz: that the heirs are estopped from asserting: 
title to the Elk Farm by the judgment for want of answers. 


taken against them in this action as aforesaid. 
Upon this proposition several observations occur :. 
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1. No final judgment was given in this Court in the case of 

Dula v. Young. The Court expressed an opinion on the 
question presented and remanded the case. It does not appear 
that any judgment for Dula has been given below. If not, 
there is no ground for an injunction to prevent their entering 
on the land. Such entry as a Court can enjoin is only an entry 
under force or color of legal process. It will not enjoin a 
mere trespass unless irreparable damage is threatened. There 
‘are remedies for a mere trespass, both preventive and punitory, 
as effectual and more appropriate than through the equitable 
powers of a Court. 

2. If, however, the case of Dula v. Young has been closed 
by a final judgment, or if from any cause the plaintiffs in this 
case cannot now avail themselves in that case of the alleged 
estoppel, the result is that they have waived and lost it by not 
pleading it in due time. That action was directly to assert an 
equitable title to the land. If the plaintiffs were estopped to 
assert it, the supposed purchaser and the administrator might 
Shave set up the estoppel. It is said, however, that the cred- 
itors, not having been parties to that action by name, had no 
opportunity to plead the estoppel, and they are not affected by 
the laches of the administrator. No one contends that an ad- 
ministrator always represents the creditors of the intestate. 
Often their interests are antagonistic. But it cannot be denied, 
as a general rule, that in controversies respecting the personal 
property of the deceased, or what, from the circumstances of 
the controversy, must be considered personal property pro hac 
vice, as in that case the administrator represents the creditors 
and the next of kin. This must necessarily be so in the sense 
in which it is here asserted. A man cannot generally be said 
‘to represent his own creditors in his lifetime. Yet if a hostile 
claimant obtains a bona fide judgment against him for a picce 
of property, the judgment binds the title and his creditors 
cannot impeach it. In the same sense, an administrator repre- 
‘sents the creditors of his intestate. It is his duty to possess 
thimeelf of the whole estate:for them, and there is a presump- 
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tion that he discharges it. If there be an antagonism of in- 
terests, or fraud, or collusion with the claimant, these circum- 
stances would take a case out of the general rule. Here 
nothing of that sort is suggested. The creditors might have 
made themselves parties if they had desired. Hardee v. 
Williams, 65 N. C. Rep. 56 ; Moore v. Shields, 68 N. OC. Rep. 
327. If there difficulties were out of the plaintiffs’ way, the 
question would be reached, can the judgment desired to be set 
up as an estoppel, be considered one ¢ 

It being by default is immaterial. Taking it in connection 
with the complaint, does it adjudge that the Elk Farm descen- 
ded to W. P. Witherspoon and Sarah Dula as the heirs of John 
Witherspoon. On referring to the complaint it will be seen 
that Elk Farm is not specifically or certainly mentioned in it. 
It says that in 1866 the administrator filed a petition praying 
for leave to sell “certain tracts of land specified in his said 
petition, which said specification embraced all the lands of 
which his said intestate was seized and possessed at the time of 
his death, excepting the “ Kirby land,” and some smaller tracts. 
The petition is not referred to as a part of the complaint and 
is not set out on the record, and that being so, is immaterial for 
the present, whether in fact it particularly described Elk Farm 
or not. Indved, the object of the action was not to obtain @ 
judgment that certain lands had descended and should be sold. 
It was assumed that, that had been obtained in the action by 
the administrator against the heirs, in which it was the direct 
purpose. The object was to obtain a judgment restraining the 
administra‘or from preterences among the creditors, directing 
an account, and hastening the sales which he had been authe- 
rized but delayed to make. 

An estoppel! must be certain at least toa common intent. The 
subject matter and the estate to which it is sought to be applied, 
must be ascertained with reasonable certainty. It cannot be 
said from the record in this case, except upon ccnjecture, that 
Elk Farm was any part of the subject matter of the judgment 
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by default. It is true that the defendant Clark, in his answer, 
implies that Elk Farm had been ordered to be sold under the 
petition filed in 1866 ; but that cannot affect his co-defendants. 
The judgment by default is based on the complaint alone, and 
not on his answer. Le further says that the sale was suspen- 
ded by order of the Court. 

If therefore the present plaintiffs had duly pleaded in the 
action of Dula v. Young, the judgment which they now rely 
on, the plea would have been bad for uncertainty. 

4. Ifin the action by, the administrator against the heirs in 
1866, there had been a judgment that the intestate died seized 
of Elk Farm, which descended to the defendants as his heirs, 
and an order of sale, that would have created an estoppel. 
Hardee v. Williams, 65 N. C., 56. 

As the record in that action is not before us for any purpose, 
we cannot say how that was. But if such had been the case, 
it is scarcely to be supposed that the defendants in Duda v. 
Young, would have overlooked so clear a defence. If they did, 
it was waived and lost, for defences must be made in due time, 
or there would never be an end to litigation. 

5. As to the allegation that W. P. Witherspoon and Sarah 
Dula, and her three sons, are largely indebted to the intestate, 
it is not a precise allegation that W. P. Witherspoon and Sa 
rah Dula are so indebted ; the debt may be entirely that of her 
sons, who have po interest in the land in question. But takirg 
it to that effect, it cannot be contended that an administrator 
can seize the lands of an heir for a debt alleged to be owing to 
the ancestor, except in the usual way by judgment and execu- 
tion. 

6. As to the allegation that Young has put valuable im- 
provements on the land since his purchase. It will suffice to 
say that he is no party to this action. If he is entitled to any 
remedy, it would seem that it ought to be sought in the case 
of Dulav. Young. The case in that action says that he 
bought under an order of sale which was made “ without pre- 
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judice” to the rights of the heirs. Certainly a singular order 
for a Court to make ; the sale was only of a law suit. We ex- 
press no opinion as to his rights, ex-ept that they cannot be 
considered in this action. 

These observations lead us to the conclusion that the order 
of his Honor, the Judge below appointing a commissioner to 
sell Elk Farm was erroneous. 

1. As no demand for the sale of that certain piece of land 
was made in the original complaint, the order embraced a 
subject which was not in the litigation. If the affidavit and 
motion at Spring Term, 1874, are to be regarded as an amen- 
ded and sipplemental complaint, amended by the insertion of 
Elk Farm asa piece of land which descended, &c., and supple- 
mental by the statement of new matter, viz: the supposed 
judgment of this Court respecting the title; then the defen- 
dants, W. P. Witherspoon and Dula should have had an op- 
portunity of answering the new matter. 

2. The affidavit informed his Honor either that there was 
an action then pending in Wilkes Court, (Duda v. Young,) in 
which the title of that land was directly in issue, or that it had 
been adjudged in that action, that John Witherspoon was a 
mere trustee of the land for his wife and ber heirs. Upon the 
latter supposition, his order is in direct violation of a judgment 
of Wilkes Court, made upon the very issue upon which he now 
undertakes to decide, and between substantially the very par- 
ties to the case before him, and brought particularly to his 
attention by the plaintiffs. 

For the same reasons we think his Honor was in error jn 
allowing the second and third motions. 


Pxz Cvretsm. Judgment reversed and case remanded. 
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DANCY, HYMAN & CO. v. O. HUBBS, Sheriff, &c. 


A plaintiff, whose execution has been levied on the defendant’s land, 
and a sale advertised, who postponed the sale, does not thereby waive 
or loose the priority of his lien in favor of a junior execution. 


(Logan v. Dougherty,, 70 N. C. Rep, 558, cited and approved.) 


Rutz on defendant, a sheriff, to show cause why the proceeds 
arising from the sale of certain land, under two executions, 
should not be appropriated to the junior execution in favor of 
plaintiffs, heard by Clarke J., at Chambers in Craven county, 
29th May, 1874. 

At the hearing, his Honor found the following facts : 

R. G. Lewis obtained a judgment in Craven county against 
H. J. B. Clark, e a/., which was docketed in said county on 
the 23d September, 1872; that on the 2d day of January, 
1873, an execution was issued thereon and was levied on the 
land of Clark, and returned to Court; on the 18th April, 
1878, an alias execution issued which was levied on the same 
land, and was in the hands of the sheriff on the 7th day of 
June, 1873, and which was also returned to Court with the 
following endorsement : 


“ The lands levied on, advertised according to law, and sold 
to R. W. Hyman, for the sum of $700, proceeds of sale paid 
into Court on the 3d day of October, 1873.” 

O. HUBBS, Sheriff.” 


That Dancy, Hyman & Oo., had obtained a judgment 
against the said H. J. B. Clark, in Craven county, docketed 
on the 27th January, 1873; that on the 13th May, 1873, exe- 
eution thereon issued and was in the hands of the sheriff on 
the 7th day of June, 1873, and was levied on the aforesaid 
lands. This execution was returned to Court with the follow- 
ing endorsement : 
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“The lands levied on, advertised according to law, and sold 
to Robt. W. Hyman for the sum of $700,” &c. 


His Honor further found, that the judgment of Lewis was 
regularly transferred to W. Whitford on the 7th June, 1873, 
for value ; and that at the instance of Whitford, the sheriff was 
directed to postpone the sale advertised on that day, the exe- 
cution remaining in the sheriff's hands all the while. 

Upon consideration of the foregoing facts, the sherift was 
directed by the Court to appropriate the money in his hands 
to the satisfaction of the execution in favor of Lewis, and the 
balance, if any, to the execution of the plaintiffs. 

From this order, the plaintiffs appealed. 


Haughton and Smith & Strong, for plaintifte. 
Green and Mason, contra. 


Ropman, J. It is not denied by the plaintiffs, that Lewis at 
one time had a priority of lien over them, by reason that his 
judgment was first docketed. Dougherty v. Logan, 70 N. O. 
Rep. 548. 

But it is contended that he waived or lost this priority by 
the direction which he gave the sheriff on 7th June, 1873, to 
defer the sale which had been advertised to be made on that 
day. 

There are dicta in the cases cited by the counsel for plain- 
tiffs, which say that if a plaintiff in a senior execution defers 
a sale in fraud of, or to the injury of, a junior execution, he 
thereby loses his priority of lien. 

But it is difficult to see how by such conduct he could either 
defraud or injure the junior creditor, whu had a right notwith- 
standing any directions to the sheriff from the senior creditor, 
to proceed to sell under his execution. Under such a sale, it 
was held prior to the Code of Civil Procedure, that the pur- 
chaser acquired a title to the property free from the lien of the 
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senior execution, and it therefore in any event sold for its full 
value. The contest between the two creditors was simply 
upon the distribution of the fund; and it would seem hard 
upon the senior creditor to hold that he had waived his right 
to the fund by a direction temporarily to defer the sale, when 
no waiver was intended, and when it does not appear that the 
property sold for any less than it would have done at an earlier 
sale. 

In the present case, no injury to the junior creditor could 
have been intended, for it does not appear that Lewis knew of 
the plaintiffs’ execution. And it cannot be said that the plain- 
tiffs were in fact injured in any way. They were not delayed 
in making a sale. The execution of Lewis was not withdrawn, 
but remained in the sheriff's hands, and he actually did sell 
under both executions. So that however the law may now be 
in a case where a sale is made under an execution issued upon 
one only of several docketed judgments, no question of that 
sort arises here. The purchaser clearly got a title free from 
any lien, and there was nothing to prevent the property from 
selling for its full value. 

We thivk Lewis did not lose his right to priority of payment 
out of the fund. 


Pr Ccetam. Judgment affirmed. As the fund is in the 
Court below, this opinion will be certified in order, &c. 
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CO, H. WILLIAMS ». ALEX’R, and GREEN WILLIAMS, Adm’rs., &c. 


Section 481, Code of Civil Procedure, is repealed by sec. 184, chap. 45, 
Bat. Revisal, which latter is the only and exclusive remedy to recover 
a distributive share of an estate. 


A writ of Certiorari can only issue to the Court wherein the cause is 
pending. Therefore, when the cause has been carried by appeal to 
the Supreme Court, the petition for the writ to the Court below should 
be dismissed. 

(Williams v. Williams, 70 N. ©. Rep. 665; Barton ex parte, Ibid, 135; 
cited and approved.) 


This was a petition for a certiorai, made to his Honor, 
Judge Tourgee, 5th March, 1874, at Chambers, upon the hear- 
ing of which the writ together with a swpersedeas was issued 
returuable and heard at Spring Term, 1874, of Person Superior 
Court. 

The points raised and the facts relating thereto, are fully set 
out in the opinion of the Court. 

Upon the hearing, his Honor granted the writ and the plain- 
tiff appealed. 


Jones & Jones, for appellant. 
J. W. Graham, contra. 


Bynvm, J. This case was here at the last term, and is re- 
ported in 70 N.C. Rep., 665. A brief history of it is this: 
Under Bat. Rev., chap. 45, see 134, a petition was filed in the 
Probate Court of Person county, by the plainttff, as one of the 
next of kin of Haywood Williams, deceased, against the de- 
fendants, his administrators, for an account of the estate and 
the payment of his distributive share thereof. The defendants 


submitted to an account, and such proceedings were had in the 
case, that on the 17th September, 1872, a final judgment was 
rendered thereon against the defendanta. ‘'n the 5th Novem- 


ber, 1872, the defendants filed in the same Court a petition to 
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re-open and re-hear the case, and let in more testimony. That 
petition was answered by the plaintiff, and upon a hearing of 
the$parties, the Judge of Probate refused to re-open, and dis- 
missed the petition ; from which judgment the defendants ap- 
pealed to the Judge of the district, who after fully considering 
the case, affirmed the decision of the Probate Court on the 8th 
February, 1873, and dismissed the appeal. From this judg- 
ment, the defendants appealed to the Supreme Court, and at 
the last term thereof, 70 N. C. Rep., 665, the judgment below 
was affirmed and the petition dismissed. 

On the 28th February, 1873, and pending their appeal to 
the Supreme Court, the defendants filed this petition to the 
Judge of the district for a writ of certiorari, to be directed to 
the Judge of Probate, commanding him to certify to the Su- 
perior Court a full transcript of the record and proceedings in 
the cause, had in his Court. And in this petition some new 
facts appear, which were not disclosed in the record of the case 
here at the last term, to wit ; that an appeal was prayed and 
granted by the Judge of Probate from his rulings on the ex- 
ceptions filed and from his final judgment, rendered on the 
17th of September, 1872. That appeals were taken by both 
parties, and when they came on to be heard by the Judge of 
the district, on the 3rd Monday in October, 1872, his Honor 
refused to entertain the appeals, because they had not been 
perfected as the law prescribes, and no case was stated, although 
the report, exceptione and judgment, were before him. His 
Honor, at the same time, “ proceeded to state certain rules of 
practice for the Court of Probate, and among others that a 
petition to re-open and re-hear causes might be preferred in 
that Court.” When the case was thus remitted to the Court 
of Probate, and when*the petition to re-open and re-hear, was 
afterwards made in that Court, it was not alleged to be in con- 
sequence of the suggestion of the Judge, nor does the applica- 
tion for the certiorari, allege that the petitioners were misled 
by his Honor, nor does it allege any reason why the appeal 
from the judgment of the Court of Probate, was not perfected 
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and prosecuted, when the case was remitted to the Court, by 
the refusal of his Honor to hear it, because it was not properly 
before him. But the case does disclose facts from which the 
legal inference follows, that the appeal was abandoned. For 
instead of appealing from the refusal of his Honor to hear the 
case, and remitting it back to the Court of Probate, and instead 
of attempting to perfect the appeal when the case came back, 
the defendants adopted another remedy which was open to 
them, and which they believed would afford them all the relief 
and more than could be attained by prosecuting the appeal. 
Their petition to re-open, therefore, set forth every material 
fact afterwards set forth in the petition for a certiorari. The 
whole case, whether of law or fact, as it now appears in this 
case, was presented in the proceedings on the petition to re- 
hear, was fully debated by counsel, carefully reviewed by the 
Judge of Probate, and from his judgment thereon, on appeal, 
was again passed upon by the district Judge, and finally by 
this Court, and the Judgment of the Court of Probate, was 
affirmed. In the argument Mr Graham took the ground that 
the plaintiff was proceeding under section 481, O. C. P., and 
that therefore the Court of Probate could only audit and record 
the account, and that no final judgment for the distributive 
share could be rendered. In.this heis in error. Section 481, 
C. C. P., is repealed by Bat. Rev., chap. 45, which has revised 
and consolidated the whole statute law on the subject of Ex- 
ecutors and Administrators, and therefore sec. 481, C. C. P., is 
omitted in the Revisal. The proceeding here is under Bat. 
Rev., chap. 45, sec 134, which is the only and exclusive remedy 
to recover a distributive share of an estate, and in that view 
the whole trial was conducted by both parties. 

The case then stands thus: Pending the appeal to the Su- 
preme Court in the application to re-open and re-hear, and 
which carried the record of the whole case to that Court, the 
defendants apply to the district Judge for a writ of certioraré, 
to be directed to the Court of Probate, to certify the proceed- 
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ings and jadgment rendered in that Court, to the next term of 
the Superior Court. 

Now a writ of certiorari can only issue to the Court where 
the cause is depending. F. N. B., 145, 242; and by the appeal 
the canse was no longer in the Probate Court, but was in the 
Supreme Conrt, and the Court will refuse to grant a certiorari 
to the defendant, pending an appeal by him. 2 T. R. 196 n. 
So it would seem the writ was improvidently issued in this 
case. In our practice the writ of certiorari lies for two purpo- 
ses: Ist, asa writ of false judgment to correct errors of law, 
and 2d, as a substitute for an appeal. In either case, it can 
issue only to the Court where the judgment is. 

No error of law is alleged as the ground for the writ in our 
case, therefore, it is applied for here as the substitute for an 
appeal from the judgment of the Court of Probate, rendered 
on the 17th of September, 1872. 

In order to entitle them {to the writ as a substitute for an 
appeal, the defendants must show, either that they were im- 
properly deprived of the appeal, or that they have lost it with- 
out their default and have merits. Barton ex parte, 70 N. C., 
135, and cases there cited. 

In their petition setting forth the grounds of application for 
the writ, they do not allege that they have been improperly 
deprived of their appeal by the action of the Judge or other- 
wise. They are not then entitled to it on that ground. Neith- 
er are they entitled to the writ on the ground that they were 
deprived of their appeal by accident, for they make no such 
allegation. The only ground on which they claim the benefit 
of the writ, is that they have merits. But that of itself is an 
insufficient ground, for it is well settled that both merits and 
the improper or accidental deprivation of the right of appeal 
must concur. 

The parties have had the full benefit of the remedies provi- 
ded by law and according to the course of the Courts, except 
where they have lost them by their own default ; and if the 
Courts should undertake to afford remedies for the defaults of 


























JUNE TERM, 1874. 





WittiaMs v. WitLiaMs, Adm’r., &c. 





suitors, there would be no end to litigation. Interest reipub- 
lice ut sit litium finis. 

But if we should pass by these fatal objections to this action, 
and examine the merits of the case as presented by the defen- 
dants, we are still met by insuperable difficulties. The main 
ground for relief is that the Judge of Probate closed the account 
without allowing them an opportunity to procure the testimo- 
ny of one Grimstead, which would have materially changed 
the result in their favor. But the answer of the plaintiff and 
the affidavit of N. N. Tucker, the Judge of Probate, are con- 
clusive. 

1. That Grimstead was never summoned by the defendante. 
2. He was examined as a witness by the plaintiff, and denied 
that he knew any thing except what was contaived in a certain 
book in the defendant’s possession. 3. That he was discharged 
as a witness on the officious motion of the defendants them- 
selves. 4. That the said book was produced on the motion of 
the plaintiff and after much prevarication and a fraudulent at- 
tempt of the defendants, to suppress and conceal its contents, 
was examined, and furnished the very evidence which they al- 
leged they could disprove by Grimstead; and 5. The account 
was closed, on the motion of the defendants themselves. It 
was, therefore, an exercise of sound discretion in the Court, 
not to re-open to let in the evidence of that witness. The re- 
maining causes assigned for the writ, are that the Judge of Pro- 
bate improperly charged the defendants with the satisfied debt, 
and the Brooks and Robertson debts. The Court cannot see 
any error upon the record in this canse, and the petition fails 
to point out wherein the error consisted. But the whole evi- 
dence was a part of the case decided at the last term of this 
Court, and was then carefully examined and considered, and 
the conclusion of the Court was, that the judgment of the 
Court of Probate was sustained by the evidence. 

Our conclusion is, that both upon the law and the fact of the 
case, the motion of the plaintiff to dismiss the certiorari should 
have been allowed. 
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It may be that this is a hard case, and that the accountability 
of the defendants has been rigorously enforced by the Judge of 
Probate, but upon a thorough investigation of the case, it does 
not appear so to us. 

The law must have its course, and there must be an end of 
the litigation. 


Per Curiam. Petition dismissed. 








BENJ. AYCOCK, to the use of B. H. ISLER o. F. B. HARRISON 
and others. 


Notice of an application to a Court for leave to issue a ven. ex.—the judg- 
ment having been obtained in 1861, and the last execution thereon re- 
turned more than three years from the date of such application, and 
the defendant therein being dead—must be served on the personal 
representative of such defendant. 

Where a party to an action dies after judgment, the action abates, just 
as it would by his death before judgment, unless it be revived by or 
against his personal representative. All executions tested after its 
abatement and before its renewal, would be irregular, and any lien 
acquired by such executions would be destroyed. 

(Smith v. Spencer, 3 Ired. 526; Samuel v. Zachary, 4 Ired, 877; Hardy 
v. Jasper, 3 Dev, 158, cited and approved.) 


This was a morion for a venditiont exponas to issue to the 
sheriff of Craven county, heard by his Honor, Judge Clarke, 
at the Fall Term, 1874, of Wayne Superior Court. 

The facts are substantially the following : 

At August Term, 1861, of the Court of Pleas and Quarter 
Sessions of Wayne county, the plaintiff Aycock recovered a 
judgment against the defendants, F. B. Harrison, J. M. F. 
Harrison and W. A. Cox, for $7,488.41, upon which judgment 
the following executions issued : 
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Fi. fa. to the sheriff of Jones county, tested August Term, 
1861, returnable to November Term, 1861. This execution 
was never returned. 

Alias fi. fa. to the sheriff of Jones, tested November Term, 
1861, returnable to February Term, 1862. 

Alias fi. fa. to the sheriff of Wake, tested November Term, 
1862, and returnable to November Term, 1863. 

Alias fi. fa. to the sheriff of Wake, tested November Term, 
1863, and returnable to November Term, 1864. 

Alias fi. fa. to the sheriff of Jones, tested November Term, 
1864, and returnable to November Term, 1865. This execn- 
tion was never returned. 

Alias fi. fa. to the sheriff of Jones, tested November Term, 
1865, and returnable to November Term, 1866. Upon which 
the sheriff returns that he transmitted the writ to the plaintiff, 
to be handed to his successor in office, &c. 

Also an alias fi. fa. to the sheriff of Craven, tested Novem- 
ber Term, 1865, and returnable to May Term, 1866. This ex- 
ecution issued against the goods and chattels of the defendant, 
J. M. F. Harrison, in the hands of J. D. Flanner, his admin- 
istrator, he having died May, 1864. Under this the sheriff of 
Craven levied on 370 acres of land in that county, and several 
lots in Newbern, the levy being dated 1st May, 1856. 

A similar 7. fa. against all the defendants, tested of the same 
term and returnable to May Term, 1866, issued to Jones 
county, under which the sheriff levied on 2,600 acres of land 
as the property of F. B. Harrison. 

At May Term, 1866, a venditioni exponas issued to sheriff 
of Jones, returnable to August Term, 1866, commanding him 
to sell the lands levied on, &c. Upon which sheriff returns, 
“No sale on account of Stay law.” 

A notice issued to Virginia Harrison, the widow of J. M. 
F. Harrison and guardian of his children and heirs at-law, 
that the plaintiff would, at Fall Term, 1873, of the Superior 
Court, move for a ven. ew. to the sheriff of Craven to sell the 
land levied on 1st of May, 1866. The motion was made, and. 
28 
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objected to by her, the said widow, for herself and children. 
His Honor allowed the motion and ordered the ven. exponas 
to issue.. From this order defendants appealed. 


Battle & Son and Seymour, for appellants. 
Isler, contra. 


Ropman, J. This is an application to the Superior Court of 
Wayne at Fall Term, 1873, to be allowed to issue an execution 
upon a judgment taken in 1861, and the last execution upon 
which was returnable more than.three years before. The ob- 
ject of the Code in forbidding an execution under such cir- 
cumstances is to require the plaintiff to show, by his oath or 
otherwise, that the judgment has not been satisfied, and to give 
the adverse party an opportunity of showing that it has been. 
Hence notice to the adverse party is required. ©. 0. P., secs. 
255, 256, (Rev. Code, chap. 31, sec. 109.) 

When the adverse party is dead at the time of the applica- 
tion, the same reason for notice to his personal representative 
exists as does for notice to him if he be living. In the present 
-ease there was no notice to the personal representative of Har- 
‘rison, although there was to his widow and heirs. This of 
itself would be sufficient ground for refusing the motion, un- 
iless the notice to the administrator is rendered unnecessary by 
the circumstances, as the plaintiff contends that it is. The 
plaintiff contends that it is unnecessary, because he has a 
specific lien on certain lands in Craven county, which belonged 
‘to Harrison during his life, by virtue of a levy under execn- 
‘tion tested of November Term, 1865, returnable to May Term, 
1866, of Wayne Court, and levied by the sheriff of Cravea on 
said lands. If that were so, it wonld not dispense with notice 

-of the present motion to the administrator, to give him an op- 
portunity of showing that the judgment had been satisfied. 

But the sections of C. C. P. above cited are not the only 

‘law which applies where the defendant has died before any 
Jien had been acquired upon his property. As these proceed- 
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ings (with the exception of the present motion,) were before 
1868, their regularity and effect must be decided, upon the law 
in force at their dates. By that law, if a defendant died after 
judgment and an execution issued tested before his death, the 
sheriff might before the return day, levy upon and sell his 
property, notwithstanding his death. But if the teste of the 
execution was after his death, the execution was irregular 
without a previous scire facias to the heirs. Samuel v. Zachary, 
4 Ired. 377. And any levy made upon such.an execution was 
a nullity. 

When a party to an action dies after judgment the action 
abates, just as it would by his dcath before judgment, unless it 
be revived by or against his ‘personal representative, as was 
provided by Rev. Code, chap. 1, sec. 1. Of course all execu- 
tions tested after its abatement and before its revival would be 
irregular. The abatement wonld not destroy the lien acqnired 
by a regular levy. The judgment of revival of the abated 
judgment would provide for its revival with the incident of the 
lien. Smith v. Spencer, 3 Tred. 526. As to such cases since 
0. 0. P., see Murchison v. Williams, at this term. In the 
present case, the plaintiff has omitted to take the regular 
course to revive his judgment, which abated after the lapse of 
two terms from the death of the defendant. Supposing that 
he kept up a regular succession of executions, after obtain- 
ing his judgment in 1861, yet no execution issued to Oraven 
county until the one tested in November, 1865. This was not 
connected with the preceding executions issued to Jones and 
Wake. It was, so far the property in Craven was concerned, 
an original fiert facias. Smith v. Spencer, 3 Ired. 526 ; Hardy 
v. Jasper, 3 Dev. 158. Being after the action had abated by 
the death of the defendant, it was irregular and the plaintiff 
acquired no lien by the levy under it. 

Ordinarily, upon a motion for leave to issue execution under 
O. ©. P., secs. 255, 256, if it appears that the judgment has 
not been satisfied, the Court will allow the party to take out an 
execution which may be authorized by the judgment. It will 
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not undertake to decide in advance what rights will be acquired 
by a sale under it, as such a decision would be necessarily ex 
parte. But in the present case, the motion is for a particular 
form of execution, which pre-supposes a lien on the land, and 
the Court, before allowing it, is obliged to consider whether 
there is any such lien as against the heirs of the defendant, 
although its decision would, of course, bid no one not a 
party. 

We are of opinion that no lien exists. 

Let this opinion be certified. 


Per Curiam. Judgment below reversed, and motion refused. 








B. M. ISLER ». D. A. MURPHY, Ex’r., &c., and others, 


The receipt of an attorney, mot entered of reeord as a part of the pro- 
ceedings of the Court, nor by its direction, is no part of the record; 
and if such receipt was improperly placed on the record, the Court 
should order its erasure, as being no part of the record proper. 


When an issue of fact is raised, involving the merits of the controversy, 
and the defendant, in apt time, demands a jury to try that fact, it is 
error in the presiding Judge to refuse such demand, and try the issue 
himself. 

In a motion for an execution upon a judgment obtained in the lifetime 
of the defendant's testator, and which is a lien upon his lands, his 
heirs are necessary parties: and if some of them are infants, some 
discreet person who will act, should be appointed guardian ad litem 
for such infants, and defend as the law prescribes. 

(Austin v. Rodman, 1 Hawks 71; State v. Coperning, 10 Ired. 58; Pat- 
terson Vv. Britt, 11 Ired. 383; Phillipse v. Higdon, Busb. 383; 2 Jones 
231; 5 Ired. 12; Foreman v. Bibb, 65 N. C. Rep. 128; Moye v. Cogdell, 
66 N.C. Rep. 403; Redman v. Redman, Ibid. 546; Keener v. Finger, 
70 N. C. Rep. 86; Heileg v. Stokes, 63 N. C. Rep. 612, cited and ap- 
proved.) 





This was a motion in the cause to amend the record, 
and for leave to issue an execution, heard before Clarke, 
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Judge, at the Spring Term, 1874, of Wavynx Superior 
Court. 
The facts are fully stated in the opinion delivered by Justice 
Bynum. 

From the ruling of his Honor below, the defendants 


appealed. 


Faireloth & Granger, tor appellants. 
Battle & Son, and W. EF. Garke, contra. 


Bynum, J. On the 5th of January, 1869, the testator of the 
defendants executed to the plaintiff, his bond for the sum of 
$4,312.26, and on the 25th of the same month confessed judg- 
ment thereon, and on the 27th day of January, executed a 
mortgage on land to secure the payment of $4,332 33 to be 
paid in two annual instalments. Qn the 14th of Angust, 1869, 
8. W. feler, the general agent of the plaintiff, and who had 
transacted the whole business, entered upon the judgment 
docket a receipt upon the eaid judgment in the following 
words, viz: 


“Received of J. T. H. Murphy the amount of this judg- 
ment and interest, aud my fee and the plaiatiff’s cost. 
8. W. ISLER, Attorney for PI’ft.” 


The testator died in the Spring of 1873, leaving D. A. 
Murphy his executor, and the other defendants, his heirs-at- 
law. The plaintiff served a notice on the defendants, returna- 
ble to the Spring Term of the Court, 1874, and at that term, 
moved the Court to amend the record by striking out the said 
entry of satisfaction of the judgment, and for leave to issue 
execution thereon, parsuant to O. C. P., section 256. 

This was resisted by the executor on two grounds: 

1. For that the infant heirs were not made parties to the 
proceeding; and 
2. For that the judgment had been discharged by the mort- 










IN THE SUPREME OOURT. 





IsLer v. Murpay, Ex’r., &c., et al. 





gage subsequently taken in satisfaction therof, of which the 
foregoing receipt of the attorney was evidence. 

The plaintiff introduced affidavits tending to show that the 
judgment had not been paid, and the defendant affidavits that 
it had been paid, and upon the issue thus raised the defendant 
demanded atrial by jury. His Honor refused a jury trial, 
but tried the issue himself, and on the affidavits filed, found, as 
a fact, that the judgment had not been discharged, but was 
still unpaid and due, and ordered the record to be amended by 
erasing the receipt of the attorney, and also that execution 
should issue upon the judgmert. The defendant appealed 
from these several orders. 

I. It is the duty of the Court to make its own record, and 
the receipt of the attorney thereon not having been entered as 
a part of its proceedings, or by its direction was no part of the 
record. Austin v. Rodman 1 Hawks, 71; State v. Corperning, 
10 Ired., 58; Patterson v. Britt, 11 Ired. 383. If, hpwever, 
the entry was improperly there, it was not error to order its 
erasure, as being no part of the record proper. PAillipse v. 
Higdon, Busb. 383 ; 2 Jones 231 ; 5 Ired. 12. 

The main question made by the parties, and the one which 
went to the merits of the whole ease, was the issue of fact, to 
wit: whether the judgment had been satisfied, and when? 
Upon this issue, the defendant dewanded a jury to try the fact, 
was he not, as matter of right, entitled to it? 

The distinction between this case and Foreman v. Bibb, 65 
N. C. Rep. 118, is that in the latter no jury was demanded 
upon the issues of fact, which were similar to this, but the 
issues there were submitted to the Court for trial upon the 
proofs. So the case of Moye v. Cogdell, 66 N. O. Rep., 403, 
is not in point, because there although both parties submitted 
the issues of fact to the Court, yet the Judge of his own mo- 
tion submitted the issues to a jury,and it was held to be 
within his discretion to do so. In Redman v. Redman, 65.N. 


C. Rep., 546, it was held that although, under the old equity 


practice of granting of an issue, is a discretionary act of the 
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Court, yet where it appears to the Court, upon the proofs, that 
the fact in controversy is very doubtful, the Court, in the exer- 
cise of a sound legal discretion, ought, upon the application of 
one of the parties, to direct issues, submitting the questions of 
fact to the jury, and that a refusal to do so, waserror. In 
that case an account was ordered, and, in taking it a question 
arose, whether $500 in gold, helonged to the testator or to the 
defendant, Thomas, who demanded a jury. The Court there 
say “that a mistake in the exercise of the discretion, is a just 
ground of appeal; and if an issue be refused and the appellate 
Court should think that the contrary. decision would have been 
a sounder exercise of discretion, it will rectify the order of the 
Court below accordingly.” In Keener v. Finger, 70 N.C. 
Rep. 35, cited by the plaintiff, the parties submitted to an 
account, and not having demanded a jury trial in apt time, 
were held bound by the finding of facts by the Court. In 
Hieleg v. Stokes, 63 N. C. Rep. 612, the distinction is made 
between “questions of fact,” which may be determined by the 
Court, and “ issues of fact,” which it is the constitutional right 
of parties to have submitted to a jury, if a trial is demanded 
in apt time. 

The plaintiff here demands of the defendants, a large debt, 
and that an execution shall be issued to collect it. The defend- 
ants, in effect, plead payment or an accord and satisfaction. 
An issue of fact is thus raised involving the merits of the 
whole case—as much so as if the defendant had been sued on 
the bond, and had put in the plea-of payment. We can 
hardly conceive a clearer case for the intervention of a jury. 
And when we look into the testimony which is made a part of 
the record, we find it to be conflicting and positive, and by no 
means the weakest, on the part of the defendants. The de- 
mand of a jury, therefore, having been made at the earliest 
stage of the case, and in apt time, it was error to disallow the 
motion, and that too, without reference to the fact that it was 
a motion in the cause only, for though it be a motion in the 
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cause, it is one that goes to the ground of the action and is 
conclusive of the whole controversy. 

II. The judgment was obtained in the lifetime of the testa- 
tor, and is a lien upon his lands, which descended thus to his 
heirs, cwm onore. If the judgment cannot be satisfied out of the 
personal estate, the burden must fall upon the land ; the heirs, 
therefore, have the right to show.that this encumbrance upon 
their estate has been removed. They are directly interested 
and are necessary parties to this litigation. But a part of them 
are infants, and although they were served with notice, and 
although the Court appointed the defendant, D. A. Murphy, 
their guardian, pendente lite, he expressly refused to act ; so 
their rights are not defended. It was the duty of the plaintiff 
to have had appointed as guardian some discreet person, who 
was willing to act and defend as the law prescribes. Bat. Rev., 
chap. 17, secs. 59 and 82. 

There is error. The judgment is reversed, and the cause 
remanded, to the end that further proceedings be had, in 
accordance with the opinion. 


Per Curiam. Judgment reversed. 








OWEN G. SCHEHAN +. JOHN MALONE & CO. 


Parties are concluded by facts contained in the statement of the case 
for this Court, Therefore, where a defendant excepts to the report of 
a Commissioner because he did not report certain evidence, and the 
case shows that the evidence was reported, his exception was properly 
overruled. 

And where the exception is, that the Commissioner did not admit cer- 
tain evidencs, and the case does not show that such evidence was 
competent or material, the exception will be overruled. 


Application for a jury, not made in apt time, is not a matter of right, 
but is addressed to the discretion of the Court, and is not the subject 
of review. 


‘ 
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An answer denying ‘‘the said complaint and each and every allegation 
contained therein, and” demanding ‘judgment against the plaintiff 
for their costs” &c., is a sham plea, which the Court below should 
have stricken out on motion. 


(Flack v. Dawson, 69 N, C, Rep, 48, cited and approved.) 


Crvit action, on a contract, tried before Mitchell, J., upon 
exceptions to the report of a Commissioner, at the Spring Term, 
1874, of Inept Superior Court. . 

Daring the progress of the cause it had been referred to a 
Commissioner to state an account, and upon the coming in of 
his report, the defendants filed exceptions thereto. Upon the 
hearing, his Honor overruled the defendants’ exception and 
denied his application for a jury, whereupon defendants ap- 
pealed. 

The facts necessary to an understanding of the points decided, 
are fully set out in the opinion of the Court. 


Folk & Armfield, for appellants. 
Caldwell and Furches, contra. 


Bynum, J. The case comes here by appeal from the judg- 
ment of the Court below, overruling the exceptions of the de- 
fendants to the report of the Commissioner. 

1. The first exception is, that he failed to report the evi- 
dence of the defendant, Wilson, in regard to the account-book, 
and the absence of the clerk, Fennel. 

The answer is, that the case stated for this Court, shows that 
the evidence was reported, and the defendants are concluded 
thereby. But the omitted evidence, as set forth in the affi- 
davit, discloses no fact material to the defence. This excep- 
tion was, therefure, properly overruled. 

2 and 4. The second and fourth exceptions, seem to embrace 
the same matter, to wit: That the Commissioner failed to re- 
port the evidence of Wilson, in regard to the usurious interest 
paid by him, to one Simonton, on a draft drawn by plaintiff on 
the defendants and payable to Simonton; or to allow him 
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credit therefor. The answer to this is, that the case sent up 
contradicts this exception, by stating that all of Wilson’s testi- 
mony was reported. But taking Wilson’s version of this omit- 
ted evidenee, and it shows only that this interest paid by him, 
was on his own debt, for money which in effect, he borrowed 
in this way from Simonton, to make a payment on his debt to 
the plaintiff. These exceptions were properly overruled. 

3. That the Commissioner, did not admit in evidence, the 
books referred to in the first exception. 

Answer. The case does not show that they were competent, 
and if so, that they were material to the defence. This ex- 
ception was properly overruled. 

5. That he admitted in evidence, the contract between plain- 
tiff and defendants, when it had been altered in a material 
part. 

This exception is unsupported by the facts, nor is it even 
snggested wherein a material alteration, or any, was made, 
and by whom. Each party had duplicates of the contract, why 
did not the defendants correct the error or fraud, by introdu- 
cing their duplicate in evidence? His Honor ruled correctly 
on this exception. 

6. He allowed the plaintiff pay, before the estimates were 
made, as provided by the contract. The answer here is, that 
the case does not support this exception, and it should have 
been overruled, as it was. 

At the final hearing, the defendants applied for leave to put 
in another and fuller answer to the complaint, and also asked 
leave to make an issue for the jury; both of which motions 
were disallowed. 

It has been often held by this Court, that such applications, 
made at this stage of the case, and not in apt time, are not 
matters of right, but are addressed to the discretion of the 
Court, and are not the subjects of review here. It would have 
been an extraordinary indulgence, iu the Court below, to have 
allowed these latter applications at the very last stage of the 


litigation. 
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Before concluding, we would call attention to the pleadings 
in this case. , 

The complant sets forth the cause of action with precision, 
detailing in separate allegations, the particular facts constitu- 
ting the cause of action, most of which were as much within 
the knowledge of the defendants as of the plaintiff. The an- 
swer of the defendants, nevertheless, is in these words: “ They 
deny the said complaint and each and every allegation con- 
tained therein and demand judgment against the plaintiff for 
their costs in this action.” This is the whole answer. 

In Flack v. Dawson, 69 N. C., 43, the answer was substan- 
tially the seme as in this case, to wit: “The defendents an- 
swer, for a first defence, that no allegation in the complaint is 
true.” The Court there says, “ The first plea is evidently not 
acompliance with C. 0. P., 8. 100. The answer of the de- 
fendant must contain, 

1. “ A general or specific denial of each material allegation,” 
&c. That is to say, it must deny either the whole of each ma- 
terial allegation, or some material and specific part thereof. 

The plea disregards the best known and most important rules 
of pleading. It professes to put in one issue, several matters 
of fuct, some of which are triable by the Court and others by a 
jury. Such a plea is not issuable. It is a sham plea, which 
the Court below would have stricken out on motion. @. C. 
P., Sec. 104.” 

The very purpose of the Oode is defeated, which is to pro- 
duce an issue upon every material allegation, by having a dis- 
tinct, separate and precise answer to each separate and mate- 
rial allegation. This object cannot be effected by lumping all 
the allegations together, and then by giving one lumping 
answer to the whole. As the complaint must contain a 
plain and concise statement of the facts constituting the cause 
of action ; and each material allegation must be distinctly num- 
bered, so the answer must be co-extensive, and contain a gen- 
eral or specific denial of each material allegation which is con- 
troverted, distinctly numbered in a corresponding manner with 
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the allegations of the complaint. By this course, confusion 
will be avoided, immaterial matters eliminated, and issues pro- 
duced with certainty and precision, and trials expedited. 
Nothing less than this will satisfy the Code or comply with 
the rulings of this Court. 
There is no error. 


Perr CurtaM. Judgment affirmed. 








JAS. H. CHADBOURN and another ». THOS. R. WILLIAMS and the 
MECHANICS’ BUILDING AND LOAN ASSOCIATION. 


The lien of a plaintiff, who furnished materials for building, is not 
avoided, because in the notice thereof, filed with the Clerk, it is made 
to attach on two distinct lots separated by a street. 


The notice of a lien required to be filed, since the Act of 1869-70, 
chap. 206, sec. 4, should be filed in the office of the Clerk of the Su- 
perior Court; although the materials began to be furnished before 
that act went into effect, when the law of 1868’-69 was in force. 


A lien attaches from the time the materials begin to be furnished, and 
the notice relates back to that time. 


Crviz action, to enforce a lien for building materials, origi- 
nally brought against Williams, tried before Cloud, J/., at the 
Special (January) Term, 1874, of New Hanover Superior 
Court. 

The following are the facts material to the queations raised 
in the Court below and decided in this Court: 

The defendant, Williams, owned two half lots in the city of 
Wilmington, to wit, the Eastern half of lot, No. 5, of square 
308, and the Western half of lot, No. 5, of square, 309, which 
do not adjoin, but are separated from each other by Seventh 
street. 

Desiring to build on them, he applied to the plaintiffs for 
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lumber, which they agreed to furnish, and accordingly com- 
menced furnishing on the 16th October, 1869, and continued 
to furnish until the 24th September, 1870, when their bill for 
materials amounted to $1,420.12. With the lnmber, &c., so 
furnished, Williams built upon the half lot on square 309, three 
small dwelling houses, with separate inclosures; on the half 
lot on square 308, three small dwelling houses and a store, all 
with separate inclosures. On the 7th October, 1870, the plain- 
tiffs filed in the Clerk’s office a notice of lien, of which the fol- 
lowing is a copy: , . 


Strate or Nort Caroria, 

County of New Hanover. 
* J. H. Chadbourn & Co., claim fourteen hundred and twenty 
12-100 dollars, for materials furnished under contract for 
Thomas R. Williams, for houses on pieces of land situated in 
the Township of Wilmington, county and State aforesaid, say 
part lots 5, block 308, between 6th and 7th streets, and part of 
lot 5, block 809, between 7th and 8th, city of Wilmington. 

Dated at Wilmington, this 7th day of October, 1870. 
J.H. CHADBOURN & CO., [Seal.] 


Certain persons in Wilmington were associated together as 
a joint stock company, under the name of The Mechanics 
Building and Loan Association, and by mortgage duly proved 
and registered, on the 5th day of January, 1870, the defendant, 
Williams, conveyed the western half of lot 5, square 309, and 
the western half of the eastern half of lot 5 of square 308 to 
three trustees, by way of mortgage to secure an advance of 
money then made to him by said Association. At the time of 
the execution of this mortgage, the officers of the said Associa- 
tion had information that plaintiffs had furnished materials for 
the buildings on the said lots. The said Association was duly 
incorporated under the act, 26th March, 1870, and by per- 
mission of the Court is allowed to defend this action. On the 

















446 IN THE SUPREME COURT. 








CHADBOURN and another v. WiLL1aMs and Mecnanics’ Buin. & Loan Asso. 





19th June, 1872, the trustees assigned to the Association the 
mortgage made to them by Williams. 

On the 27th July, 1870, Williams conveyed the eastern haif 
of said eastern half of lot No. 5, of square 408, to said Associa- 
tion by way of mortgage, to secure the payment of an addi- 
tional sum of money then advanced to him. And on the 16th 
day of August, 1870, he again conveyed the said eastern half 
of the eastern half of lot No. 5, of square 308, to the said cor- 
poration, by way of mortgage to secure the payment of still 

#another sum of money then advanced to him. These mort- 
gages were duly proved and registered. 

On the trial, The Mechanics Building and Loan Association 

._ prayed the Court to charge the jury : 

That plaintiffs could claim no priority of lien under the act 
of 6th April, 1869, because by the 2d and 9th sections thereof, 
their lien did not attach until the filing of notice of lien ; which 
in this case was subsequent to the execution of all three of the 
mortgages. That they could claim no priority against any of 
the mortgages under the act of 28th March, 1870, for the fol- 
lowing reasons : 

1, Because the notice of lien was insufficient and void be- 
cause of the vagueness and uncertainty in the description of 
the land ; 

2. Because it was insufficient and void in claiming a joint 
lien on two separate lots for a single eum, made up of the price 
of all the materials furnished for the buildings on both lots; 

3. Because by the 2d section of the act, priority of lien is 
given only for materials furnished for work on crops or farms, 
and not for those furnished for buildings on lots in towns. 

And if these positions should be held incorrect, it was con- 
tended : 

1, That the act of 28th March, 1870, is not retro-active, and 
does not effect the first mortgage of 5th January, 1870, which 
was executed before ite passage. 

2. That if intended to be retro-active, in so far as it effects 
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the first mortgage, it is void, as violating the Constitution of 
the United States and of this State. 

3. That even respect to the two last mortgages, which were 
executed after its passage, it gives a priority for only so much 
of the materials as were furnished after its passage. 

His Honor declined to give any of these instructions, and 
charged the jury, that by virtue of the act of 6th April, 1869, 
or of the act of 28th March, 1870, or both together, on filing 
the notice of lien on the 7th October, 1870, the plaintiff’s lien 
reached back to the 16th October, 1869, when they first com- 
menced furnishing the materials, and thus took precedence of 
all of the said mortgages. 

There was a verdict and judgment for the plaintiffs; from 
which the Association appealed. 


Smith & Strong, for appellant. 
Strange, contra. 


Ropman, J. This action was originally commenced against 
Williams to recover of him about $1500 alleged to be owing to 
the plaintiffs for materials supplied by the plaintiffs to him for 
erecting buildings on certain lots owned by him in the city of 
Wilmington. The plaintiffs claimed aud sought to enforce a 
lien upon these lots under the act of 1868-69, chap, 117. 
Williams made nodefence. The Association claimed an estate 
in the lots under sundry mortgages made to them by Williams, 
and was allowed to become a defendant. 

It is found that plaintiffs at the request of Williams began to 
supply the materials on 16th October, 1869, and continued to 
do so until 20th September, 1870; that the prices charged are 
reasonable; that the materials were used upon the buildings 
put up on the lots in question, which in October, 1869, were 
the property of Williams ; on 7th Octobcr, 1870, the plaintiffs 
filed a claim for lien in proper form with the Clerk of the Su- 
perior Court of New Hanover county. 

1, it was objected to the sufficiency of this claim that it was 
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for a lien on two lots separated by a street. We do not see 
that this is material under the circumstances of this case. If 
the two lots had been sold or mortgaged to different persons, 
it might be necessary as between them, and to settle their re- 
spective liabilities to contribution, to ascertain as well as could 
be, the value of the materials used on each lot. But the lien 
of the material man for +his whole debt would cover both lots. 
When materials are furnished under a single contract for build- 
ings put up on two lots, it cannot be expected of the vendor to 
know how much is used on one of them and how much on the 
other. In this case as the Association is the assignee of the 
whole property subject to the plaintiff’s lien, it can scarcely 
be material to distribute the burthen between the several lots. 
If it becomes material, that can hereafter be done. 

2. It is agreed that as the act of 1868-69, chap. —, which 
was in force in October, 1869, when plaintiff made his contract, 
and began to furnish the materials, required the notice of the 
lien to be filed with the Register of Deeds; and as the notice 
in the present case was filed with the Clerk of the Superior 
Court as directed by the act of 1869-70, chap. 206, sec. 4, 
(ratified 28th March, 1870), the proper notice was not given. 

We are of opinion that in that respect the latter act repealed 
the former, and the notice being filed in conformity to the law 
existing when it was filed, was filed in the proper office. 

3. The main question is whether the claim of the plaintiff 
has priority over the mortgages to the defendant. 

The first mortgage to the Association was on 20th January, 
1870, and two others were made on 27th July, and 16th Augut, 
respectively. 

If it were a matter of importance, it might be a nice question 
whether the date of the attaching of plaintiff’s lien was gov- 
erned by the Act of 1868-’69, or by that of 1869-’70. But 
we do not think we need determine that question, for by a fair 
construction of both, the lien begins from the time when the 
materials were begun to be farnished. The filing of notice re- 
lates back to that time. This is expressly enacted by the act 
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of 1869-70, chap. 206, sec. 2; and we think it follows from 
the provisions uf the act of 1868-69. 

The first section says: 1. A lien may be and is hereby 
created under the provisions of this act in the following cases. 
* * * * 2. Where any person furnishes any material, 
&c.” Section 3 provides where notice of the lien shall be filed. 
Section 4, that it shall be filed within thirty days after the fur- 
nishing of the materials. Section 12, enacts that the priorities 

created by the act are to be settled by the priorties of the notices 
filed. 

It must be clear, that unless the claim when filed has relation 
back to the commencement of the furnishing the materials, 
the object of the act would be liable to be defeated at the 
pleasure of the vendee of the materials, by his selling or mort- 
gaging his estate. The act would be idle and inefficacions 

_ against the very mischief it was intended to cause. The As- 
sembly might have required notice to be filed of every dray 
load of materials as it was delivered, but this would have been 
inconvenient and costly. By allowing the notice to be filed 
after the whole has been delivered, it has put on a purchaser 
while the delivery is in progress, the duty of informing himself 
whether materials have been delivered or not, and under what 
sort of contract. This is in conformity to the construction 
which has been put on similar statutes in other States. Phil- 
lips Mechanics’ Liens, sec. 215. Wibbe v. Brawhn, 24 II1., 268. 

We think the notice of lien had relation back and was prior 
to the claim of the defendant, as to the materials furnished be- 
fore the date of the mortgage. 

4. The right to priority of lien for those furnished afterwards, 
though equally clear, stands on a somewhat different founda- 
tion. If the mortgagee had immediately gone into possession 
and notified the material man to discontinue the furnishing of 
materials, a different case would have been presented from the 
present. It has been held, that in such a case, if the original 
contract for materials was entire, the vendor would have a right 
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to go on and complete his contract, notwithstanding the mort- 
gage. It is not necessary for us to express any opinion on such 
& case. , 

Here it does not distinctly appear whether or not the mort- 
gagee knew that materials had been furnished by the plaintiff, 
and continued to be after the mortgage. We think he must 
be presumed to have known it. It was his duty to have in- 
formed himself of the condition of the property in this respect 
when he bought it. Yet he gives no notice to discontinue 
furnishing materials, but acquiesces in the continuance. He 
receives the benefit of the value of these materials in the in- 
creased value of the property, and is therefore bound to allow 
it as a prior lien. This rule seems to us reasonable, and is in 
conformity to the decisions of other States in like cases. Phil- 
lips, sec. 228; Watkins v. Wassall, 15 Ark., 73; 8. O. 20 Ark., 
810; Planters Bank v. Dodson, 9 8. & M., (Miss.,) 527. 

It is otherwise where a sale is made, or a mortgage duly reg- 
istered, before the materials are begun to be furnished, although 
the mortgagor remains in possession. In such case, the material 
man has notice of the mortgage, and furnishes the materials on 
the sole credit of the mortgagor and his estate. Jessup v. 
Stone, 18 Wis., 466; Hoover v. Wheeler, 23 Miss., (1 Oush.,) 
314. 

There is no error in the judgment below. 


Per Ovriam. Judgment affirmed. 
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WITTKOWSKEY & RINTELS o. W. F. WASSON, 


Whether there be any evidence, is a question for the Judge. Whether 
it is sufficient evidence, is a question for the jury. 4 
A scintilla of evidence will not justify the Judge in leaving the case to 
the jury. There must be evidence from which the jury might rea- 
sonably come to the conclusion that the issue was proved, 


A sale is a transfer of the absolute or general property in a thing fora 
price in money. The price must be certain; and there can be no exe- 
cuted sale, so as to pass the property, when the price is to be fixed by , 
agreement between the parties afterwards, and the partiesdo not agree. ~* 


(State v. Vinson, 63 N. C. Rep. 335; Jordan v. Lassiter, 6 Jones 130; 
State v. Revels, Busb. 200; Sutton v. Madre, 2 Jones 820; Cobb v. Fo- 
gleman, 1 Ired. 440; Devane v. Fennell, 2 Ired. 36, cited and approved.) 


Bysvum, J. Dissenting. 


Crvi action, for the recovery of certain goods, with process 
of “claim and delivery,” against the defendant, sheriff of Ire- 
dell, who claimed to hold said goods under certain executions * 
against Shepperd & Wycoff, to whom the goods had belonged, 
tried before Mitchell, J., at Spring Term, 1874, of Inepert 
Superior Court. 

It was in evidence for the plaintiffs, that they were creditors. 
of Shepperd & Wycoff, to the amount of about $1,000; and 
that they sent their agent with an attachment to levy on the 
stock of goods; that the agent went to the store of Sheppard & — 
Wycoff, accompanied by a deputy sheriff; found Shepperd in 
possession, and told him of their'judgment and attachment,. 
and of his intention to levy the attachment on the goods, but 
1 added, that if a satisfactory arrangement could be made, he 
would not levy. Shepperd expressed a desire to made an ar-. 
rangement and prevent the levy. The agent then proposed to 
buy the stock of goods, or so much thereof, as might be neces- 
es boy in mga of the debt. To this Shepperd assented, pro-. 

, they could agree on the price. : 

The agent, as a witness for plaintiffs, stated that he then of-- 

fered Shepperd for the goods, what they cost. Shepperd re-. 











IN THE SUPREME COURT. 





WirTkowsky & RINTELS v, Wasson. 





fused, demanding an advance on prime cost, of ten per cent. or 
more, which he refused to give. That’they then commenced 
inventorying the goods, he, the agent, putting down the cost of 
each article; that they had proceeded but a little way in this, 
when Shepperd became angry, and said he could not stand 
such prices, when they stopped the inventory; and he and 
Shepperd agreed to box up all the goods without an inventory, 
and haul them to Troutman’s depot, on the A. T. & O. R. R., 
next morning, which was Thursday ; that on the next Monday, 
Sheppard was to go down with the goods to Charlotte, and 
there agree on the price with Wittkowsky ; and if they agreed, - 
the debt of the plaintiffs was first to be paid out of the price, 

and the remainder paid over to Shepperd for the benefit of his 

other creditors in Charlotte. That they accordingly boxed up 

the goods, and they were hauled tothe depot, where the depot 

agent was told that the goods were to go to the plaintiffs, in 

Charlotte, and that Sheppard was to go down with them, on 

Monday. That at the store of Sheppard & Wycoff, with the 

assent of Shepperd, he, the eaid agent, sold a small lot of guano 

and a pair of counter-scales tu the depot agent, and received 

the money for those things. 

It was admitted by the defendant, that he had seized the 
goods at the depot, on Monday night after they were taken 
‘there; and he showed several executions and judgments against ° 
Shepperd & Wycoff, in favor of various parties under which 
the had seized them. (‘ ne of the judgments and executions 
‘being in favor of the plaintiffs on the same debt, for which 
they allege they had bought the goods, the said judgment be- 
ing for the full amount of the debt, with no credit entered for 
said goods, and bearing date after the time of the alleged pur- 
chase of the goods by their agent. 

It was also in evidence for the defendant, that at the time he. 
«made the said levies on Monday night, Wittkowsky, one of the 
“plaintiffs, was present, urging defendant to levy this execution 
of his firm, on the goods along with bis other executions ; and 
tthat he then set up no claim to the goods; that the sheriff le- 
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vied the plaintiffs’ said execution on the goods, as the property 
of Shepperd & Wycoff, having no notice of plaintiffs’ claim as 
purchasers. That several days after the levy, the plaintiffs 
served a notice on defendant, that when he sold said goods 
under the said executions, they claimed that he should apply 
“it pro rata part” of the proceeds to their execution. 

The defendant had no notice that Plaintiffs claimed said 
goods by any purchase from Shepperd & Wycoff, or either of 
them, until the service of the process in this case upon him, 
which was a short time before the sale. under the executions. 
That Wittkowsky, after the jevies on Monday night, had com- 
plained, that if his agent had levied his attachment, as he di- 
rected him to do, it would have prevented all the trouble. 

Wittkowsky, and another for him, testified that on the said 
Monday night, when the levies were made, he first offered his 
executions to the defendant and demanded that he should levy 
them on the goods; that when the defendant refused to do so, 
until he had first levied the executions which he had already in 
his hands, he, Wittkowsky, then claimed the goods as his own, 
and forbid the defendant’s levying thereon; that after defen- 
dant had levied his other executions, he again offered him his 
executions and demanded a levy; that defendant took the 
executions, levied them, dating the levy six minutes after those 
of the other executions. 

Defendant offered to prove by Shepperd, that on Saturday 
morning after the goods had been carried to the depot the 
evening previous, he, Shepperd, went to the depot, and ordered 
the Railroad agent not to send the goods to Charlotte, but to 
hold them up at the depot. To this evidence, the plaintiffs 
objected. His Honor admitted it, and the plaintiff excepted. 

Under the instructions of his Honor, the jury returned a 
a verdict for the defendant. Judgment accordingly, and ap- 
peal by the plaintitfs. 





Furches, for appellants. 
Folk & Armfield, contra. 
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Ropman, J. As the Judge instructed the jury to find a ver- 
dict for the defendant, he must be taken to have decided that 
there was no evidence of a sale of the goode to the plaintiff. 
Where there is any evidence to support a plaintift’s claim, it 
is the duty of the Judge to submit the question to a jury, who 
are the exclusive judges of its weight. This doctrine must 
have been a part of the law from the earliest times at which 
the respective functions of the Judge and jury were discrim- 
inated. The earliest distinct expression of it that I know of 
was by Butter, J., in Company of Carpenters, &c., 1 Doug. 
375. “Where there be any evidence is a question for the 
Judge. Whether sufficient evidence is for the jury.” 

Since then it has been repeated innumerable times. Of 
course, after a while it became a question as to what was the 
meaning of the phrase, “any evidence.” Did it mean the 
slightest scintilla of evidence, or such only as that from which 
a jury might reasonably infer the existence of the alleged tact. 
The latter view has been adopted in this State and in England, 
and so far as my researches have extended, in other States gen- 
erally. This was the view taken by this Court in State v. 
Vinson, 63 N. O. Rep. 335, upon the authorities there cited. 
In addition to those are the following caves in thia State, which 
speak an uniform language: Jordan v. /assiter, 6 Jones 130; 
State v. Raels, Busb. 200; Sutton v Madre, 2 Jones 320; 
Cobb v. Fogleman, 1 Ired. 440. 

There is a recent case iu the English Court of Exchequer 
Chamber, which puts the doctrine so clearly as to excuse a 
qnotation. The question in that cause was, whether certain ar- 
ticles which had been sold to an infant were necessaries. 
Wutes, J., says: “There is in every case a preliminary 
question which is one of law, viz: whether there is any evi- 
dence on which the jury could properly find the question for 
the party on whom the onus of proof lies. If there is not, the 
Judge ought to withdraw the question from the jury and di- 
rect a non-suit if the onus is on the plaintiff, or direct a ver- 
dict for the plaintiff if the onus is on the defendant. It was 
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formerly considered necessary in all cases to leave the question 
to the jury if there was any evidence, even a scinéilla, in sup- 
port of the case; but it is now settled that the question for the 
Judge (subject, of course, to review,) is, as stated by Mavuxz, J., 
in Jewell v. Parr, 13 C. B. 916; 76 E. C. L. R., not whether 
there is literally no evidence, but whether there is none that 
ought reasonably to satisfy the jury that fle fact sought to be 
proved is established. In Toomey v. London and Brighton 
R. W. Co.,3 C. B. N. 8. 150, (91 E. ©. L. B.,) Wirtrams, J., 
enunciates the same idea thus: “It is not enough to eay that 
there was some evidence—a scintilla of evidence clearly would 
not justify the Judge in leaving the case to the jury. There 
must be evidence on which they might reasonably and prop- 
erly conclude that there was negligence ”—the fact in that case 
to be established. And in Wheelton v. Hardisty, 8 E & B. 
262, (92 E. C. L. R.,) in the considered judgment of the ma- 
jority of the Court, it is said: “The question is, whether the 
proof was such that the jury would reasonably come to the 
conclusion that the issue was proved?” This, “they say,” is 
now settled to be the real question in such cases by the de- 
cisions in the Exchequer Chamber, which have, in our opinion, 
so properly put an end to what had been treated as the rule, 
that a case must go to the jury if there were what had been 
termed a scintilla of evidence.” Ryder v. Wombwell, (1868) 
L. R. 4 Exch. 32. By thus quoting from recent English cases 
we do not mean to extend or alter any rule of practice or evi- 
dence heretofore recognized in this State. The great import- 
ance of this understanding of the phrase, “ any evidence,” will 
be seen by considering it as it may be applied in criminal 
actions. 

The question then is, was there any evidence in this case of 
a sale of the goods in question to the plaintiffs. A sale is de- 
fined by Benjamin as “a transfer of the absolute or geveral 
property in a thing for a pricein money.” To the completion 
of this contract, as of all others, there must be the mutual 
assent of the parties to its terms. Such mutual assent cannot 
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exist unless the terms are definite. The thing sold must be 
ascertained. Until the specific thing is agreed on, the agree- 
ment can only be executory. Benjamin on Sales, 227-8. 

And for a like reason, the price to be paid must also be cer- 
tain, or some guide must be agreed on by which it can be found 
with certainty. There may be a sale for a reasonable price, 
in which case, if thggparty afterwards differ, the price must be 
made certain by the verdict of a jury. Or there may be a sale 
at a price to be afterwards fixed by valuers. In such case, if 
the valuers refuse to fix the price, the gale is considered incom- 
plete or else as rescinded by the refusal. If, indeed, the thing 
sold has been delivered to the vendee and consumed, so that 
the parties cannot be put im statu quo, the vendee is liable for 
a reasonable price. Benjamin on Sales, 69; Clarke v. Wes- 
troppe, 18 OC. B. 765. But there cannot be an executed sale so 
as to pass the property where the price is to be fixed by agree- 
ment between the parties afterwards, and the parties do not 
afterwards agree. One element of a sale is wanting, just as a 
different element would be if the thing were not ascertained. 
If in such case the thing was actually delivered and consumed, 
the vendee would be liable, not upon the special imperfect 
contract, but on an implied contract to pay a reasonable price. 
In Devane v. Fennell, 2 Ired. 36, it is said that if upon a con- 
tract for the sale of goods anything remains to be done by the 
vendor to ascertain the price, &c., the sale is incomplete, and 
if the actual possession has been delivered to the vendee, it is 
still constructively in the vendor. 

To apply these principles to the evidence for the plaintiff in 
the present case: The plaintiffs being creditors of Wyckoff 
& Shepperd, sued out an attachment against them, and sent 
a deputy sheriff and another person as their agent, to the store 
of Wycoff & Shepperd. The attachment was not levied 
and no claim is set up on that account. The agent proposed 
to take the goods in question, or as much of them as might be 
required for the purpose, in payment of the plaintiffs’ debt, 
but he and Shepperd did not agree upon the price. There- 
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upon, as the case states the testimony of the agent, who was a 
witness for plaintiffs, “the agent and Shepperd agreed to box 
up all the goods without an inventory, haul them to Trout- 
man’s depot on the A., T. & O. R. R., next morning, which 
was Thursday ; that on the next Monday Shepperd was to go 
down with the goods to Charlotte and agree on the price with 
Wittowsky, and if they agreed, the debt¢o plaintiffs was first 
to be paid out of the price and the remainder paid over to 
Shepperd,” &c. 

The goods were accordingly hauled to the depot and the 
agent of the Railroad Company was told that they were to go 
to plaintiffs at Charlotte, and that Shepperd was to go with 
them. The plaintiffs’ agent, with the consent of Shepperd, 
sold some guano and a set of counter scales which were at the 
store, and before the goods were carried to the depot, and re- 
ceived the price. The goods were not sent to Charlotte, but 
remained at the depot; no price was afterwards agreed on 
between plaintiffs and Shepperd, and on Monday night they 
were levied on by the defendant as sheriff. 

In all the transaction, we think there is no evidence of an 
executed sale; nothing from which it could be reasonably or 
fairly inferred that it was the intent of the parties to it to trans- 
fer the absolute property in the goods to the plaintiffs. 

There may be a doubt as to who had actual possession and 
control of the goods while at the depot, whether the plaintiffs 
or Shepperd. That question is not assumed either way, and 
no stress is put on it. But if the goods had happened to have 
been burned at the depot and Wycoff & Shepperd had sued 
the plaintiffs for the price as on an executed sale, by what rule 
would the price have been ascertained? Not by any furnished 
by the contract between the parties, which shows that the con- 
tract was incomplete. 


Pzr Curiam. Judgment affirmed. 





Reape, J. I assented to the decision as delivered in the 
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opinion of brother Rodman, upon the explanation therein, that 
it was not to be interpreted as an innovation upon the estab- 
lished rule, that the jury are the sole judges of the weight of 
evidence without any intimation of opinion on the part of the 
Judge. 


Bynum, J., dissenfing. I concur in the judgment of the 
Court, because, in my opinion, there was no evidence offered 
tending to establish a sale, but on the contrary, the evidence 
disproved the idea of a sale altogether. 

But I do net concur in the propositions laid down as the 
principles of evidence, in this State, or in the line of demarka- 
tion drawn between the rights of the Court and the rights of 
the jury in the administration of justice. I regard these prop- 
ositious now distinctly announced for the first time, in our 
Courts as new, opposed to a long line of uniform decisions, 
and as subversive of that bulwark of all our individual rights, 
to wit, the right of trial by jury. 

The opinion delivered admits the rule of evidence as an- 
nounced in 1 Greenl., sec. 49, to wit, that “ whether there be 
any evidence or not, is a question for the Judge; whether it is 
sufficient evidence, is a question for the jury,” but undertakes 
to give a construction to “ any ” which destroys the plain mean- 
ing of a plain word and thus introduces the new and danger- 
ous proposition contended for. It is now announced that the 
true meaning of “any evidence” is that it must be such “as 
ought reasonably to satisfy the jury that the fact sought to be 
established ie proved.” That it is not enough to say that there 
was some evidence, but it must be evidence on which they 
might reasonably and properly come to the conclusion to be 
arrived at. 

The very cases relied on admit that the rule now set up is a 
new one, established by a train of late English decisions, and 
that they have overturned the long established law of evidence, 
that if there was any evidence—even a scintilla—it was neces- 
sary, in all cases, that it should go tothe jury. Now, when 
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did this confessedly new doctrine of the Courts of England 
become the law in North Carolina, and what decisions of our 
own Courts have formerly announced this innovation? The 
State v. Vinson, 63 N.C. Rep., is cited as having done so. 
That case certainly does not profess to establish the rule con- 
tended fur, but after laying down the true principle, as well 
understood in our State, and as governing that case, the Court 
obiter proceeds thus: “We may go farther and say, that the 
evidence must be such as will support a reasonable inference of 
the fact in issue.” -A new proposition of such importance, 
announced in this tentative language, cannot be held as an 
authoritative exposition of the law. The State v. Vinson, has 
not met the approbation of the profession, and as an authority 
I think it must be confined to the case decided. It professes 
to be governed by the previous decisions of this Court, and so 
far as it may be inconsistent, it must give way to a long line of 
uniform adjadications upon this very question. 

The rule laid down and uniformly adbered to in all the other 
cases, when properly understood, is that “where there is any 
evidence tending to establish a material fact in issue, the weight 
and sufficiency of the evidence are solely for the jury.” So 
far has this Court gone in support of this rule, that in McRae 
v. Morrison, 13 Ired. 48, the Court say, that “the dpression 
of a witness who professes to have any recollection at all, is 
certainly some evidence; the degree of weight to which it is 
entitled is a matter for the jury.” And inthe instructive case 
of the State v. Allen, 3 Jones, 257, where the question is 
thoroughly discussed, the Court say, “‘ Where there is a detect 
or entire absence of evidence, it is the duty of the Judge so to 
instruct the jury, but if there be any competent evidence, rel- 
evant and tending to prove the matter in issue, it is the true 
office and province of the jury to pass upon it, althongh the 
evidence may be so slight that any one may exclaim, * Oer- 
tainly no jury will find the fact upon such insufficient evidence.’ 
Still the Judge has no right to put his opinion in the way of 
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the free action of the jury.” And the Court there deprecates 
any error that may have crept into our practice, by reason of 
our Court not having attached due importance to the distine- 
tion between the condition of things in England, where the 
Courts are allowed to express to the jury their opinion of the 
weight and sufficiency of testimony, and the condition of things 
in our State, where the trial by jury is protected both by the 
Constitution and by legislative enactment. “In all contro- 
versies of Jaw respecting property, the ancient mode of trial 
by jury is one of the best securities of the rights of the peo- 
ple, and ought to remain sacred and inviolable.” Constitution, 
Art. 1, sec. 19. And tocarry into effect this fundamental 
principle, it is provided, C. C. P., sec. 287, that “no Judge 
shall give an opinion, in his charge to the jury, whether a fact 
is fully or sufficiently proved, such matter being the true office 
and province of the jury.” When our organic law has thus 
announced that the trial by jury is an institution to be cher- 
ished by every free people, as the best safeguard to their lives 
and property, and as such must remain sacred and inviolable, 
and when by legislative act the line of distinction is so clearly 
drawn between the rights of the Court and the jury, it 
becomes the solemn duty of this Court, while preserving its 
own rights, to be equally zealous to see that the Court shall 
commit no usurpation upon “the true office and province of 
the jury.” 

How the jury, whose exclusive province it is, can pass upon 
the “ weight and sufliciency ”’ of the testimony, when the Court 
may exclude it from their consideration altogether, because the 
evidence offered seeins to it not “ reasonably sufficient ” to es- 
tablish the fact sought to be proved, is to me, incomprehensible. 
The very weight and sufficiency must depend upon its reason- 
ableness, and to say that the jury shall consider the weight and 
sufficiency of that testimony only, which the Court may con- 
sider reasonable and proper to produce belief in their minds, is 
in substance and effect to say that the guantum of evidence 
required by the jury to produce belief in their minds, is a ques- 
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tion for the Court. The proposition thus broadly stated, of 
course, cannot be maintained, and will not be affirmed by any 
one, yet it is the logical and inevitable sequence of the doctrine 
advanced in the opinion of the Court. Cobb v. Fogleman, 1 
Ired., 440, is in harmony with these views, and the distinction 
is there drawn between “ defect of evidence and evidence con- 
fessedly slight ;’ and ir Allen’s case, Cobb v. Fogleman, is 
reviewed, and defect of evidence is explained to be a failure 
of evidence or no evidence at all, but that any evidence, 
however slight, cannot be withheld from the jury, and this 
illustration is put: “it is proved that goods are found in the 
possession of the prisoner, twelve months after the larceny was 
committed; every one would say, this is not sufficient evidence 
to convict ; but yetit issome evidence. And in the same case 
it is held, that a fact, calculated to form a link “ in the chain, 
although the other links are not supplied, is, nevertheless, 
some evidence tending to establish the fact in issue, and its suf- 
ficiency must be passed on by the jury.” Upon what principle, 
then, can the Court assume to pass upon the reasonableness of 
evidence to produce belief, and admit or reject it, as it may 
take the one or the other view of it? And upon what principle 
can it exclude any, even a scintilla of evidence, from the jury ¢ 
A scintilla of evidence is some evidence, fcr it is a scintilla of 
evidence; and if the law is administered, it must go to thejury, 
and the Court has no more power to withhold it, than to with- 
hold the most positive material fact offered in evidence. The 
theory of the books is, and every practitioner knows, that the 
very slightest oral testimony before the jury, from the de- 
meanor, character and surround’ngs of the witness, may, and 
often does, become potent and convincing proof. How then 
ean this Court, which can only see the recorded testimony, 
which is no transcript of the living and visible evidence, as it 
appeared to the jury, and justly determined their verdict, un- 
dertake to say that the evidence was not reasonably sufficient 
to produce belief? 
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The truth is, that whenever we depart from the plain letter 
of the law, and long and uniform interpretations of the law, 
we throw donbt and distrust upon its administration. 

The Court and jury are distinct and independant, though 
co-operating tribunals, with this difference, that the jury is the 
especial favorite, and its rights are carefully surrounded by the 
solemn guarantees of the Constitution, as well asthe laws. The 
rightful jurisdiction of the jury, then must be protected and 
enforced against every encroachment, open or concealed, as the 
one dearest to a free people. 

It is admitted that the later English cases, cited in the opinion 
of the Court, do establish the principle asserted in the opinion, 
and the same principle may be found in some of the American 
cases, but it will be found that in all such cases the Court claims 
and exercises the right of expressing to the jury its opinion as 
to the weight and sufficiency of the evidence, a claim sternly 
forbidden by our Constitution and laws. Even in our State, 
the Courts have at times, prone to follow English precedents 
and forgetful of the injunction of our organic and statutory 
laws, deviated somewhat from the true principle here con- 
tended for, but these deviations have seldom occurred and have 
afterwards been acknowledged and corrected, as in Allen’s 
case; and upon the whole, the Judiciary of North Carolina, 
while maintaining its own just rights, has vindicated the an- 
cient and time honored jurisdiction and privileges of the jury, 
as the trier of facts. 
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M. P. BALDWIN o. R. W. YORK, L. BURNETT, and T. W. 
GATTIS. 


Pending an action for the recovery of land, an injunction does not lie, 
restraining the defendant from enjoying the fruits of his posession 
and claim of title; and especially when it does not appear that the 
plaintiff will loose the fruits of his recovery, if he establishes his title. 


It is irregular for the plaintiff to move for judgment upon complaint 
and answer. If he admits the allegations of the answer, his proper 
course is to demur. 


Whether a lien created by a levy prior to the docketing of a judgment, 
is continued by virtue of such docketing, without pursuing it by a 
ven ex., or whether a fi. fa. issued on such docketed judgment, waives 
the lien created by the levy before docketing—Quere ? 


(Johnson v. Sedberry, 65 N. C. Rep, 1, cited and approved.) 


Crvit action for the recovery of a certain tract of land, and 
for an account of the rents, and in the meantime for an injunc- 
tion against one of the defendants, restraining him from paying 
to his co-defendant certain rents, tried before Zourgee, J., at the 
Spring Term, 1874, of Cuatuam Superior Court. 

In his complaint, the plaintiff alleges that one Bell, at Fall 
Term, 1867, of Chatham Superior Court of Law, obtained a 
judgment against the defendant, L. Burnett and others, for the 
sum of $1,377, with interest on $850; that Burnett paid of 
this judgment $59, about Ist Febrnary, 1869, but that he 
never has paid the balance thereof. That Bell, for value, as- 
signed this judgment to the plaintiff on the 25th of May, 1868. 
That an execution, tested of Fall Term, 1867, was issued on 
the judgment, returnable to Spring Term, 1868, which execu- 
tion was levied on 670 acres of land on Haw river; and on 
another tract of 92 acres, and on his interest in 378 acres, 
known as the “ Jane Burnett land,” all as the property of L. 
Burnett. 

Plaintiff further alleges, that after due notice, he had this 
jadgment docketed in the Superior Court as authorized by law, 
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from which Court execution issued the Ist day of April, 
1873, under which the land known asthe “ Jane Burnett land,” 
378 acres, was sold at the Court House door in Pittsboro, on 
the 12th day of May, 1873, and purchased by the plaintiff, to 
whom the sheriff made a deed. That previons to this sale, but 
subsequent to the judgment, Burnett, being insolvent, which 
insolvency was known to York, sold to York the “Jane Bur- 
nett land” without a valuable consideration. That York knew 
of the judgment, and that the pretended sale of the land was 
done by Burnett to delay and defraud his creditors; and that 
the sale was made with the understanding that Burnett, as soon 
as he was relieved from his pecuniary embarrassments, should 
have the land back again. That the pretended consideration 
of the deed to York, was $500, which was never paid ; that at 
the date of said deed the land was worth $800, and was worth 
then $1,250. That York took possession of the land imme- 
diately after his pretended purchase, and rented the same to 
the defendant, Gattis, who is now in possession. 

The plaintiff further states in his complaint, that York has 
obtained a judgment against Gattis for $400, for the rent of 
said land, and is about to collect the same. That defendants 
York and Gattis, withhold the possession of said land. 

Plaintiff demands that the deed from Burnett to York may 
be cancelled ; that York account for the rents and profits; that 
Gattis be enjoined from paying any rents to York, but that he 
be decreed to pay the same to the plaintiff; and that he, the 
plaintiff, have possession of the land, and have $500 damages. 

York in his answer denies all the material allegations of the 
complaint, stating that the consideration of the deed from 
Burnett to him, was bona fide, consisting principally of pro- 
fessional services for Burnett in his application in the Court of 
Bankruptcy, and for expenses; denying that the deed was 
made to defrand creditors or any one else. 

Burnett denies collusion with York, and asserts that his deed 
to him was for a valuable consideration. 

’ His Honor granted the order restraining Gattis from pay- 
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ing over to York the rents, and appointed a receiver to receive 
and invest the same. And at Spring Term, 1874, further ad- 
judged that the deed from Burnett to York was frandulent; 
that the plaintiff by his execution acquired a lien on the land 
attempted to be sold; and that the eale of said land by the 
sheriff of Chatham, was valid. His Honor further ordered, 
that it be referred to the Clerk to take an account of the rents 
and profits, and that the injunction on Gattis be continued. 
From this judgment, York appealed. 





























Battle & Son and Batchelor, for appellant. 
Manning, contra. 


Bynum, J. The deed of the plaintiff was executed the 12th 
day of May, 1873, and clearly he was not entitled to the rents 
and profits of the land, antecedent to his title. It was error, 
therefore, in his Honor to enjoin Gattis from paying them to 
York, or ordering him to pay them to the receiver. Nor can 
it be seen from the case, upon what ground a receiver was ap- 
pointed at all, there being no allegation of the insolvency of the 
defendants. In effect, this is an action of ejectment, where 
both parties claim title, and the defendant is in possession. In. 
such case, pending the action, an injunction does not lie, re- 
straining the defendant from enjoying the fruits of his posses- 
sion and claim of title, and especially when it does not appear: 
that the plaintiff will lose the fruits of his recovery, if he estab- 
lishes his title. 

The plaintiff moved for judgment upon the complaint and: 
answer. This was irregular. If he admitted the allegation of. 
the answer, he should have demurred thereto, and then noth-. 
ing but issues of law would have been presented to the Court.. 
But the answer denies some material allegations of the com. 
plaint, which raised issues of fact, which should have been 
found either by the Court or a jury. The defendant denies all 
fraud, yet the Court, as a matter of law, declares the deed of’ 
the defendant, fraudulent and void. Whether it be so, may, 
30 
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depend upon the existence of some facts which do not appear 
upon the record. 

It is clear that the plaintiff, by his levy, acquired a lien upon 
the land, and that he could at any subsequent time, sue out a 
venditioni exponas, and sell the same, and the purchaser there- 
under would acquire a good title, against subsequent purchasers. 
8 Tred., 256. And in John v. Sedberry, 65 NW. C. Rep., it was 
held that Art. 4, Sec. 25, of the Uonstitution, which ordains 
that “actions at law and suits in equity, pending when this 
Constitution shall go into effect, shall be transferred to the 
Courts having jurisdiction, without prejudice, by reason of the 
change,” applies to judgments. When the plaintifi’s judgment 
was docketed, therefore, it became a lien on the land, from the 
docketing, just as judgments obtained since the adoption of the 
Code. But whether the lien created by a levy, prior to the 
docketing of the judgment, is continued by virtue of the dock- 
eting, without pursuing it by a ven. ex. or whether a fi. fa. is- 
sued on said docket judgment waives the lien created by the 
‘levy, has not been determined by this Court, and is the main 
‘point here. And it is right here, that the facts appearing upon 
the record, are defective, in that it does not appear whether the 
execution was a ven. ex. issued upon the previous levy, or sim- 
ply afi. fa. issued upon a docketed judgment. 

Nor does it appear whether the execution was issued by leave 
of the Court, and with the formalities required by C. C. P., 
Sec. 256, where the judgment is of longer standing than three 
years, which is our case. 

As both parties are at fault, in not preparing the case for this 
Court, as the Code provides, in cases of appeal, the injunction 
“will be dissolved, the judgment reversed and the case reman- 
‘ded, to the end that it may be proceeded in as the parties may 
be advised. 

Injunction dissolved, ‘and judgment reversed and venire de 
000. 


‘Per Curiam. Ventre de novo. 
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ALFRED ROWLAND and others »,. JOSEPH THOMPSON and others. 


Where there appears upon the record no waiver of trial by a jury, i i 
error for the presiding Judge to determine the facts. 


This was a orvm action, by the plaintiffs, former wards of 
the defendant, for the cancellation of a certain deed executed 
by defendant, and for an account and the appointment of a 
receiver, tried before his Honor, Judge Clarke, at the Special 
(January) Term, 1874, of Roszson Superior Court. 

The following is the statement of the case sent up to this 
Court. 

“Upon the argument of counsel for plaintiffs and defend- 
ants before his Honor, the defendants insisted that inasmuch 
as there was no replication filed, the answer must be taken as 
trne, and asked that the case be dismissed. The Court decided 
that a general replication, not in writing, was sufficient. 

The defendants asked leave of the Court to introduce evi- 
dence to prove each allegation in the 2d, 3d, 6th, 7th and 8th 
paragraphs of W. P. Moore’s answer, and each allegation in 
the 2d, 3d, 6th and 7th paragraphs of N. J. Thompson’s 
answer ; the court declined to hear the evidence for the defend- 
ants, for the reason as the Court alleged, that the pleadings 
were sufficient for him to decide the case, and ordered the 
Clerk of the Court to enter the verdict and decree.” 

As the case went off in this Court, upon the insufficiency of 
the record, his Honor’s decree in favor of the plaintiffs need 
not be stated. 

Defendants appealed. 





Ni Al McLean, Faircloth, and Jones & Jones, for appellants. 
Leitch, Strange and W. McL. McKay, contra. 


Serriz, J. The record in this case is confused and unsatie- 
factory, so much so as to leave us in doubt of some things nec- 
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essary for an intelligent solution of the questions intended to 
be presented. 

The pleadings raised issues of fact, which could only be de- 
termined by a jury, unless the parties waived a trial by jury, 
and submitted the questions of facts, as well as of law, to be | 
determined by his Honor. : 

Bat we cannot gather from the record, whether a trial by 
jary was waived or not waived, or indeed whether or not a jury 4 
was actually empannelled on the case. ' 9 

The case states that “the defendants asked leave of the 
Court to introduce evidence to prove certain facts, and the 
Court declined to hear the evidence, for the reason, as the 
Court said, that the pleadings were sufficient for him to decide 
the case upon, and ordered the Clerk to enter the following 
verdict and decree,” &c. 

If it was a trial by jury, his Honor should not have taken 
the issues of fact from them. And if there was no waiver of 
& trial by jury, his Honor had no right to determine the ques- 
tions of fact. In either point of view presented by the record, 
there appears to be error, when perhaps there may have been 
none at the trial. 

But:as ‘we are bound by the record, let it be certified that 
there is error. 





























Pus Overs. Judgment reversed. 
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J. FRANCIS KING o, J. E. WINANTS. 


The law prohibits everything which is contra bonos mores, and therefore 


no contract which originates in an act contrary to the true principles 
of morality, can be made the subject of complaint in Courts of jus- 


tice. 
(Blythe v. Lovingood, 2 Ired. 20, cited and approved.) 
Ropman J. Dissenting. 


Crvi action for the dissolution of a co-partnership, for an 
account and the appointment of a receiver, and in the mean- 
time for an injunction, restraining the defendant from receiv- 
ing moneys due the co-partnership, heard before Rusaell, J., at 
Spring Term, 1874, of New Hanovur Superior Court. 

It was referred to a referee, who after finding certain facts, 
reported as his conclusion, that the parties were never at any 
time partners énter se, whatever may have been their status 
as to third persons. And that the agreement between the 
parties, was in fraud of the city of Wilmington, illegal and void, 
and both parties being in pari delicto, no Court would lend its 
aid to either to enforce the contract in this case, to compel an 
account. 

The plaintiff excepted to the report of the referee, and his 
Honor, on the trial below, sustained some of his exceptions, 
adjudging, among other things, that the plaintiff was entitled 
to an account, and referring it to the Clerk to take the account. 
From the orders and rulings of his Honor, the defendant ap- 
pealed. 


Strange and Battle & Son, for appellant. 
A. T. & J. London, contra. 


Reapz, J. The care and maintenance of certain sick per- 
eons in the service of the United States, and of the sick of the 
city of Wilmington, and of the county of New Hanover, were 
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let to the lowest bidder by the several governments, and the 
plaintiff and detendant, who were rival bidders for the same, 
entered into a contract not to bid against each other, so as to 
enable one or both to get the contract at a much higher rate, 
and divide the profits between them. It is not denied that 
this was fraud upon those governments, and against public 
policy, and that the contracts could not have been enforced 
against those governments. But the contracts having been 
performed by the governments, and the parties coming now to 
settle the profits between themselves, and being unable to 
agree, it is insisted that the aid of the Courts may be invoked. 
And whether that can be, is the question. 

| Ex turpi causa non oritur actio, is a maxim as old as the 
law itself. The Courts will not lend their aid to enforce con- 
tracts founded upon considerations immoral or against publie 
policy. And where the fault is mutual between the parties in 
pari delicto, potior est conditio defendentis. 

Suppose, in the case before us, the parties had come to a 
settlement, and the defendant had given to the plaintiff his note 
for the amount due, could the plaintiff have recovered on the 
note? Blythe v. Lovingood, 2 Ired., 20, is an express authority 
that he could not. In that case, commissioners to sell land for 
the State proclaimed at the sale, that if the highest bidder did 
not comply, the next highest bid would be taken. The plain- 
tiff and defendant were both bidders, the plaintiff the highest 
and the defendant next, and they entered into an agreement by 
which the plaintiff was not to comply with his bid, so that it 
might be given to the defendant, and the defendant was to 
give the plaintiff his note for $100 which he did, and the plain- 
tiff sued him on the note. Held, that he could not recover. 
Dantzt, J. delivering the opinion said: “If the plaintiff in- 
tended to comply with the terms of the sale, but failed in con- 
sideration of the defendants executing to him the note, then 
the conspiracy had the effect of depriving the State of so much 


of the purchase money as made up the difference between the 


two bids; and such a transaction, we think, was fraudulent to 
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wards the State. The plaintiff’s counsel contends, that, if the 
j parties intended ‘to defraud the State, it could be taken ad- 
vantage of by the State only, and not by the defendant, who 
has reaped the benefit, and was particeps criminis in the 
transaction. We are of a different opinion. The law pro- 
hibits every thing which is contra bonos mores, and therefore 
no contract which originates in an act contrary to the true 
principles of morality can be made the subject of complaint in 
the Courts of justice.” And Judge Danrer quoted from Hol- 
man v. Johnson, Cowper 343, where Lord MansrtExp said, the 
objection that a contract is immoral or illegal, as between plain- 
tift and defendant, sounded at all times very ill in the mouth 
of the defendant. 1tis not for his sake, however, that the ob} 
jection is ever allowed ; but it is founded upon general prin. 
ciples of policy, which the defendant has the advantage of, 
contrary to the real justice between him and the plaintiff, by 
accident if I may say so. The principle of public policy is this, 
ex dolo malo non oritur actio. No Court will lend its aid to a 
man who founds his cauee of action upon an immoral or illegal 
act. If, from the plaintiff’s own stating or otherwise the action 
appears to arise ex turpi causa, or the transgression of a posi- 
tive law of the country, then the Court says that he has no 
right to be assisted. It is upon this ground the Court goes; 
not for the sake of the defendant but because they will not lend 
their aid to such a plaintiff.” We are of the opinion that the 
agreement in this case was in pursuance of a fraudulent design 
to deprive the State of a fair price for its land, and that the 
plaintiff ought not to recover.” 

Our case is much stronger than that. There the parties had 
settled their nefarious transaction and given a plain note on 
which the suit was brought ; but here we are asked to aid them 
in their nefarious transaction to defraud the United States and 
the city of Wilmington and the county of New Hanover, not 
in the sale of a tract of land, but in the care of their sick. 
We are asked to go into all the transaction and to hear all the 
evidence and even their own conflicting statements as to the 
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precise manner in which they bargained with each other, and 
which was most faithless to the other, and which got the best 
share of the spoils, and to help them make a just division. 
The case of Blythe v. Lovingood, swpra, has been followed by 
mauy others in our Courts. McRae v. Atlantic and N. C. 
R. R. Co.,5 Jones Eq., 395; Sharpe v. Farmer, 4 Dev. & 
Bat. 122 ; Ingram v. Ingram, 4 Jones’ 188 ; Whitaker v. Bond, 
63 N. C. Rep. 290. In Armstrong v. Toler, 11 Wheat. R. 
258, the subject was very much considered and it is a leading 
case in the Supreme Court of the United States. Mr. Justice 
Wasurneton said: “The principle of the rule is that no man 
ought to be heard in a Court of Justice who seeks to enforce 
@ contract founded in or arising out of moral or political tur- 
pitude.” On appeal, the Supreme Court held that there was 
no error, and Chief Justice MarsHaxu illustrates the cases in 
which the principle does and does not apply, and says: “The 
point of law decided is that a subsequent independent con- 
tract founded on a new consideration is not contaminated by 
the illegal importation,” &c. And ina note to the case, found 
in Story on Agency, sec. 348, we have this very clear state- 
ment of the principle: “The distinction between the cases 
where a recovery can be had, and the cases where a recovery 
cannot be had, of money connected with illegal transactions 
which seems now best supported is this: that wherever the 
party seeking to recover, is obliged to make out his case by 
showing the illegal contract or transaction, or through the 
medium of the illegal contract or transaction, or when it ap- 
pears that he was privy to the original illegal contract or trans- 
action, then he is not entitled to recover any advance made by 
him connected with that contract. But when the advances 
have been made upon a new contract remotely connected with 
the original illegal contract or transaction, but the title of the 
party to recover is not dependent upon that contract, but his 
case may be proved without reference to it, then he is entitled 
to recover.” And this explains Brooks v. Martin, 2 Wallace 
70, which was chiefly relied on by the plaintiff. There the 
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parties were partners in buying up soldiers’ claims contrary to 
law. 

Mr. Justice Mitusr, delivering the opinion, says: “ When 
the bill in the present case was filed, all the claims of soldier® 
thus illegally purchased by the partnership with money ad- 
vanced by the complainant had been converted into land war- 
rante and all the warrants had been located orsold. The orig- 
inal defect in the purchase had, in many cases, been cured by 
the assignment of the soldier after its issue, a large portion of 
the land so located had also been sold and the money paid for 
some of it and notes and mortgages for the remainder. There 
were then in the hands of the defendant, land, money, notes 
and mortgages, the results of the partnership business, the orig- 
inal capital for which plaintiff had advanced. It is to havean 
account of these funds and a division of these proceeds that 
this bill is filed.” And it is plain that in that case there could 
have been an account and settlement without any reference 
whatever to the original illegal transaction, and the decision is 
put upon that ground. With this interpretation, that case is 
consistent with all the text writers and with innumerable de- 
cisions. Any other interpretation puts it off to itself. Butin 
our case, it is the very illegal contract itself between the parties, 
that we are called upon to examine into, settle up and enforce. 
We must hear the proof that if the plaintiff would not bid 
against the defendant, as he had intended to do, so as to enable 
the defendant to get seventy cents a day instead of forty, which 
he was getting. to feed and nurse the sick, then the defendant 
would give the plaintiff half the profits. And then we are 
asked to compel the defendant to perform that promise. Two 
men enter into a conspiracy to rob on the highway, and they 
do rob, and while one is holding the traveller the other rifles 
his pocket of $1,000 and then refuses to divide, and the other 
files a bill to settle up the partnership, when they go into all 
the wicked details of the conspiracy and the rencounter and 
the treachery. Will a Court of justice hear them? No case 
can be found where a Court has allowed itself to be so abused. 
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Now if these robbers had taken the $1,000 and invested it in 
some legitimate business as partners, and had afterwards sought 
the aid of the Court to settle up that legitimate business, the 
Court would not have gone back to enquire how they first got 
the money ; that would have been a past transaction, not nec- 
essary to be mentioned in the settlement of the new business. 
And this illustrates the case of Brooks v. Martin, supra, so 
much relied on by plaintiff. I do not mean by the illustration 
to class the parties before us with robbers, or otherwise to char- 
acterize their transaction than according to the facts of their 
case. It is not necessary that we should say more than that 
probably they thought it allowable to make a sharp bargain at 
the expense of the public, and that we cannot help them in it. 

There is error in the order appealed from directing an 
account. 

The plaintiff is not entitled to an account. The report of 
the referee ought to have been confirmed, declaring the alleged 
contract illegal and void, and that the Court will not lend its 
aid to enforce it. 


Per Curiam. Judgment reversed and judgment here for 
the defendant. 


Ropman. J., dissenting. I dissent from the opinion of the 
Court because I think this case cannot be distinguished from 
Brooks v. Martin, 2 Wall. 70. I think the plaintiff can make 
out his case without going into proof of the fraudulent trans- 
actions. 
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R. 8. PERRY and others 2» WESLEY WHITAKER and others. 


The election held in Raleigh Township, County of Wake, under the au- 
thority of the Act of 1878-74, chap. 188, where there was no oppor- 
tunity afforded the citizens to register, is void, 

A certificate signed by a Justice alone, when the act requires the same 
to be signed by the “Inspectors and the Justice,” and in which it is 
not stated that the votes were compared, is not the certificate required 
by the act to be registered. 


This was a orvit action to set aside an election, and for an 
injunction, heard and determined by his Honor, Judge Watts, 
at Chambers in the city of Raleigh, county of Waxes on the 
13th day of May, 1874. 

The facts, bearing upon the point decided in this Court, are 
substantially the following: 

The plaintiffs, licensed retail liquor dealers, applied to his 
Honor, Judge Watts, of the 6th District, for an injunction re- 
stratning the Justice of the Peace from certifying the result of 
a certain election, held in Raleigh Township, by virtue and 
under the authority of the act of the General Assembly, 
187374, chap. 138, entitled an “ Act to prohibit the sale of 
spirituous liquors in Townships where the people so determine,” 
and also to prohibit the Register of Deeds to record such cer- 
tificate when it should be returned tohim. In their complaint, | 
the plaintiffs allege among other things, and it is the point in 
the case upon which the decision turned, that there was no 
registration ordered preceding the election, nor any means of 
registration opened to the voters, and that in consequence 
thereof the election was void. In addition to this, the plain- 
tiffs contended that the certificate prescribed by the act afore- 
said, wae not properly signed and compared, &c. 

V. Ballard, on motion, was permitted to defend, which he 
did by filing his affidavit, taken by the Court as an answer. 

His Honor upon hearing the complaint and affidavits granted 
the restraining order until the 15th of May, at which time the 
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answer, and further affidavits being in, the Court continued 
the order to the hearing. From this judgment, the defendant, 
Ballard, appealed. 


Battle & Son, Smith & Strong, and Pace, for appellant. 
Busbee & Busbee, and Fuller & Ashe, contra. 


Reapz, J. 1. We are of the opinion that the election in 
this case was void and of no effect, for the reason that a large 
number of the citizens of the city were not allowed to vote, for 
the reason that they were not registered and no opportunity 
was afforded them to register. The act of 1873-74, authoriz- 
ing the election provides, “That any person allowed by law 
to vote for members of the General Assembly shall have the 
right to vote at such election,” &c. And the general election 
law for members of the General Assembly, provides that every 
person qualified to vote “shall be entitled to registration upon 
application.” Bat. Rev., chap. 52, sec. 12. 

In our case no registration books were opened at all. This 
might not have worked any wrong if every person otherwise 
qualified had been allowed to vote without regard to registra- 
tion ; that is to say, if no registration books had been used at 
all, but they did use the registration of some years before and 
excluded all who were not upon that registration book. This 
was manifestly a fraud upon the popular vote, although doubt- 
less, no fraud was intended. 

2. Section 4 of the act under which the election was held 
provides “ That on the day next after the election shall be held, 
the inspectors of such election and a Justice of the Peace of 
the Township shall compare the vote polled in the Township, 
and certify the number of votes cast in favor of prohibition and 
the number in favor of license and the result of such election 
to the Register of Deeds of the County, who shall first copy 
such certificate in a book,” &c. 

That seems not to have been done. The certificate is not 
by the “inspectors and a justice,” but by the justice alone. 
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And it does not set forth that the vote had been compared; 
nor does it set forth what the election was about. That is not 
such a certificate as the act requires the Register of Deeds to 
register. 

We are of the opinion that to register such a certificate of 
an election thus fraudulently held to give it the force of a pub- 
lic law would produce irreparable mischief to the publie and to 
individuals affected thereby. 

There is no error in the order appealed from. Let this be 
certified. ' 

We disclaim the power of the Court to restrain a ministerial 
officer from doing an act which he has been commanded to do 
by the Legislature, when acting within the scope of its authority. 
And we put our decision upon the ground that the act here re- 
strained, is not the act which the Legislature contemplated. 






















Per OvriaM. Judgment affirmed. 








R, 8. PERRY and others o, WESLEY WHITAKER and others. 


A citizen of a township, representing a class, may bring an action for 
the purpose of testing the validity of a certain township election; and 
another citizen, for himself and others of the same class, upon the 
same principle, are allowed to come in and defend such action. 


This is the same as the preceding case, the facts of which are 
therein fully stated. Upon the defendant, Ballard, being per- 
mitted by his Honor to defend, the plaintiffs appealed. 





Bushee & Busbee and Fuller & Ashe, for appellants. 
Battle & Son, Smith & Strong, and Pace, contra, 


Reaps, J. If one citizen of a township can come in for a 
class to oppose the certifying of a township vote upon the 
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ground of the irregularity of the election, there can be no 
reason why another citizen should not be allowed to maintain 
the regularity of the election, which is the only question in this 
case. 

This is a branch of a case between the same parties at this 
terms which is referred to for particulars. 

There is no error. Let this be certified. 


Perr Curiam. Order affirmed. 








W. T. BRYAN to use of JORDAN RICKS ». W. D. HARRISON and 
‘ another. 


A judgment against the sureties on a promissory note given in 1862, for 
land, for the full face of the note and interest, nothing else appearing, 
is erroneous. The liability of the sureties is either for the scaled value 
of the note, at its date, or the value of the land. 

(Sluder v. Woodfin, Phill, 200; Carter v. McGee, Ibid, 481; Robeson v. 
Rrown, 63 N. C. Rep. 554; Terrell v. Walker, 66 N, C. Rep. 256; 


Jarman v. Sanders, 67 N, C. Rep. 86; Bryan v. Harrison, 69 N. C. 
Rep. 151, cited and approved ) 


Crvu action, to recover the value of a note given by defen- 
dants, on the 10th day of September, 1862, tried before his 
Honor, Judge Watts, at Spring Term, 1874, of Nasu Superior 
Court. 

The question as to the mcaeure of damages, being the only 
one decided in this Court, and the opinion of the Oourt con- 
taining all the facts relating to that, no further statement is 
called for: 

On the trial below, the jury returned a verdict for the plain- 
tiff for the full face value of the note and interest. Judgment 
accordingly. Defendants appealed. 
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Bunn & Williams, Davis and Batchelor, for appellants. 
Moore & Gatling, contra. 


Reape, J. One Ear] was the principal in the bond sued 
on, and the defendants were his sureties. Oonsider the case as 
if Earl were the defendant. What would be his liability? Or- 
dinarily, the amount of the bond. But iu this case he would 
have the right to say, that he is not liable for the amount of 
the bond, because the statute provides, that it is presumed to 
be solvable in Confederate currency. nd then, nothing more 
appearing, the legislative scale would be applied at the date of 
the bond, September, 1862, and judgment would be given for 
the amount of the value of $1,200, of Confederate money at 
that time, say $600. But then the plaintiff would have the 
right to rebut the presumption that it was solvable in Confed- 
erate currency, by showing that the consideration was not Con- 
federate money, but was a tract of land. And then judgment 
would be given, not for the amount of the note, nor for the 
value of Confederate currency, but for the value of the land. 

But the principal debtor, Earl, is not the defendant. The 
defendants are his sureties. And the question is, what is their 
liability? The argument for the plaintiff sought to establish 
two propositions: 1. That the principal, Earl, is liable for the 
face value of the note; and 2. That the defendants are guar- 
antors of his liability and for the same amount, the face value 
of the note. We have seen that the first proposition is not 
true; but that Earl’s liability is the value of the land. And 
then, if we admit that the second proposition is true, that the 
sureties liabilities are the same, the plaintiff and defendants are 
together; for the defendants contend that their liability is the 
value of the land. 

It is evident that the verdict and judgment were for the face 
value of the note; and that was erroneous. And for that error 
there must be a venire de novo. This gives the defendants all 
they asked for below. Whether upon another trial either party 
will insist that the measure of the defendants’ liabilities, is the 
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scaled value of their note at its date, will be as they may be ad- 
vised. We express no upinion upon that point. Bryan v. 
Harrison, 69 N.C. R., 151; Robeson v. Brown, 63 N.C. R., 
554; Terrell v. Walker, 66 N. C. R., 256; Sluder v. Woodfin, 
Phil. R., 200; Jarmin v. Saunders, 67 N.C. R.; Carter v. 
McGee, Phil. R., 431. 

There is error. 


Per Curiam. Venire de novo. 








G. A. WHITLEY, Adm’r., &c. ». THE PEIDMONT & ARLINGTON 
LIFE INSURANCE COMPANY. 


The premium upon a Policy of Life Insurance is considered paid to the 
Company, when, according to instructions, it is delivered to the Ex- 
press Company, addressed to the Agent of the Insurance Company. 

A Policy of Life Insurance is not binding until the premium is paid— 
such a clause being contained in the application. And it is the duty 
of the assured to communicate to the Company, any material change 
in his health, in the interval between the application and the comple- 
tion of the contract by the payment of the premium, 


This was a orvit action, on a policy of Life Insurance, tried 
before Buaton, J., at the Spring Term, 1874, of Sranty Su- 
perior Court. 

On the trial below many points were raised and decided by 
the presiding Judge, to whose rulings exceptions were taken, 
but as most of them are not material to the questions decided 
in this Court, they are omitted. The opinion of Justice Rop- 
MAN contains all the material facts of the case. 

Under the rulings of his Honor in the Superior Court, the 
jury rendered their verdict against the plaintiff. Judgment in 
accordance therewith, and appeal by the plaintiff. 
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McCorkle & Bailey, for appellant. 
Montgomery and Battle & Son, contra. 


Ropman, J. There are many exceptions in this case as to 
the competency of evidence of which we do not think it ma- 
terial to consider. The material facte, and about which there 
seems to be no dispute, are these: 

On 31st of March, 1872, Mathew Hahn, the intestate of the 
plaintiff, signed and delivered to the agent of the company a 
written application for an insurance on @™s life for $2,000. 

It is not denied that the representations therein as to the 
health of Hahn at that time were true. The application con- 
tained this language just above the signature of Hahn: “It 
ishereby declared * * * also that the policy of 
insurance hereby applied for shall not be binding upon this 
Company until the amount of premium as stated therein shall 
have been received by said Company, or some authorized agent 
thereof, on proper receipt of the Company, during the life 
time of the person therein assured. The undersigned further 
binds himself to pay the premium due on policy for which this 
application is made as soon as policy is issued by said Com- 
pany, or in default of so doing, this is his obligation on which 
action may be brought at law to recover the same, &c. The 
application was forwarded to the Company by its agent, Courts, 
who received a policy dated 8th April, 1872. About the 20th 
April Hahn received a letter from Courts, dated 12th April, 
informing him that the policy had been received and directing: 
him, as he had previously done, to send the premium of $38.84, 
together with $1, his fee, either by express or by post office- 
order, to him (Courts) at Ruffin, N.O. Some time early in 
May Hahn was taken sick ; he was quite sick on 11th of May, 
and on that day he, or his relatives, (we think it immaterial 
which,) delivered to the express agent at Concord a package 
containing the amount of the premium and fee, directed to 
Courts at Raleigh, N.C. Hahn died on 13th of May. Courts. 
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happening to be in Raleigh on 3d of June, received the pack- 

age of money there on that day, and wrote to his son at Con- 
cord to countersign the policy and send it to Hahn. Courts 
was at that time ignorant of the sickness and death of Hahn. 
The policy was countersigned on 17th of June and forwarded 
to the late residence of Hahn. The premium soon after its 
receipt was forwarded to and received by the Company. 

The policy contains the following: “And it is further 
agreed by the within assured that the notice contained on the 
back of this policy if{&ecepted by the assured as forming a part 
of this contract,” &c., and also, “ Wot binding on the Company 
until countersigned by its authorized agent or officer, D. W. 
Courts, or such sub-egent as may be designated by said agent 
or officer, and the advance premium paid.” The page headed 
** Notice ” contains as follows: “The premium of this policy 
is payable at the commencement of this risk in one or more 
premiums as may be expressed,” &c. 

We may shortly dispose of some preliminary questions. 
We consider that the premium was paid to the Company when 
it was delivered to the express agent at Concord, directed to 
Courts. Itis true the address was not in conformity with his 
-direetions, as it was to Raleigh, and not to Ruffin; but as he 
did actually receive it within a reasonable time, and accepted 
and forwarded it to the Company, who retained it without ob- 
jection, we consider that any variance from the directed ad- 
dress, was waived. Under other circumstances such a variance 
might be material ; we confine our opinion to the particular 
ease before us. May, on Insurance, sec. 345, p. 412. 

We also consider that it is immaterial whether the premium 
was paid with the express knowledge and assent of Hahn, or 
by his relatives without his express assent. Such assent must 
be presumed under the circumstances. The payment was 
made for his benefit, and it will be presumed, in the absence 
of contrary evidence, that a person assents to what is so done ; 
a8 for-example, that he accepts a deed made to him and deliv- 
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ered to one who professes to be his agent, although in fact he 
is not. 

The main questions are: 

1. When was the contract of insurance consummated? Was 
it upon the acceptance and approval of the application by the 
Company, or upon the payment of the premium on the 11th 
of May? 

2. Supposing it was consummated only on the payment of the 
premium, was the representation of health contained in the 
application a continuing one up to the consummation of the 
policy? Because in this last case it would be the duty of the 
assured to disclose to the Company any material alteration in 
his health in the interval, and as this was not done, and the 
representation uf his health contained in the application, 
although true at its date, was not true on the 11th of May, if 
the representation must be considered as made on that day, it 
would be false to the knowledge of the plaintiff, and he would 
not be entitled to recover. 

I. On the first question; We think that the clear declara. 
tion in the application that the policy shall not be binding un- 
til the premium is made, followed by a clause in the policy to 
the same effect, is conclusive on this point. It is true that 
taking this be so, there seems to be no necessity for the words 
which immediately follow, and which bind the applicant to pay 
the preminm when the policy is issued, because if the premium 
is paid before the policy is delivered, or if the two acts are ex- 
actly concurrent, this obligation could have no effect. We 
consider it, however, as having been introduced from great 
caution and to provide for a possible case in which the delivery 
of the policy might precede. 

II. Was it the duty of the assured to communicate to the 
Company any material change in his health in the interval 
between the application and the completion of the contract by 
the payment of the premium ¢ 

No rule seems to be better settled than that upon a contract 
of insurance. It is the duty of the assured, at or before the 
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making of the contract, to communicate all the facts within 
his knowledge which may affect the risk. 1 Phil. Ins. sec. 
524 ; May. Ins. sec. 200, p. 210. 

This duty cannot be the less obligatory because the assured 
has shortly before represented or warranted a fact to be true, 
which then was true, but has since ceased to be so. In such 
case the insurer naturally and rightfully infers that the thing 
insured continues in the same eondition as far as the assured 
knows. 

In Edwards v. Footner, 1 Camp., 530, the action was on a 
.policy of insurance on goods in the Fanny from London to 
Hayti. The ship was captured by a French privateer with the 
goods on board. About a week before the policy was signed, 
the broker for the plaintiff stated to the defendant that the 
Fanny was to sail with certain armed ships, and that she her- 
self was to carry ten guns and twenty-five men. The Fanny 
in fact sailed by herself, and carried only eight guns and seven- 
teen men. Lord Et.tensoroves said, “If a representation is 
once made, it is to be considered as binding, unless there is 
evidence of its being afterwards altered or withdrawn.” 

In Traill v. Baring, 4 De. Gex., Jones & Smith, 318, the 
facts were: The International Life Assurance Society had as- 
sured the life of Lydia Taylor for a large sum. On 9th May, 
1861, the Society assured her life for £3,000, (a part of the 
sum,) with the Clerk’s Association, on 10th May the Secretary 
of the Association called on the Secretary of the Reliance So- 
ciety, and proposed that that Society should take part of their 
risk on Lydia Taylor’s life by way of re-assurance, stating that 
the Victoria office had agreed to undertake that risk to the 
amount of £1,000, and that the Association would themselves 
retain £1,000 of it, and proposing that the Sotiety would take 
the remaining £1,000. The proposal was accepted on the same 
day. On 18th May, a policy was accordingly issued, being the 
one on which the action was brought. It was afterwards dis- 
covered that the Association instead of retaining the risk them- 
selves to the amount of £1,000, had on the 15th May, (three 
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days before the date of the policy,) assured by way of re-assur- 
ance the whole of its risk with the Victoria office. Lydia 
Taylor died, and the Society refused to pay. 

Lord Justice Turwer said, “I take it to be quite clear that 

if a person makes a representation by which he induces another 
to take a particular course, and the circumstanees are after- 
wards altered to the knowledge of the party making the rep- 
resentation, bat not to the knowledge of the party to whom the 
representation is made, and are so altered that the alteration of 
the circumstanees may affect the course of conduct whieh may 
be pursued by the party to whom the representation is made, 
it is the imperative duty of the party who has made the repre- 
sentation, to communicate to the party to whom the represen- 
tation has been made, the alteration of those circumstances ; 
and that this Court will not hold the party to whom the rep. 
resentation has been made, bound, unless sueh a communica- 
tion has been made.” May on Insurance, sees. 190, 191, pp. 
199, 201. 

In both the eases cited, it was admitted there was no actual 
intent to deceive, and that the representations were bona fide, 
aud true at the time they were made. 

We think these cases stand on the ground of an admitted 
principle of equity, which substantially runs through the whole 
law of that class of eontracts in which confidence is reposed in 
each other by the contracting parties. 

The plaintiff is not entitled to recover on the policy. He 
is entitled to recover the premium paid, on the ground that as 
the risk never accrued, there was a total failure of considera- 
tion , but not in this aetion, as it is not demanded. 

The shape of the issue which the Judge “submitted to the 
jury, “ Whether Hahn had paid the premium in his life time, 
according to the contract,’ was objectionable, because it in- 
volved matter of law with matter of fact. 

But the instructions which his Honor afterwards gave to the 
jury separated the two, and left to the jury on the determina- 
tion of the facts. 

Perr Curiam. Judgment affirmed. 























































486 IN THE SUPREME COURT. 





Mavuney et al. v. BOARD OF COMMISSIONERS Of Mon?TGOMERY Co. and another. 





VALENTINE MAUNEY and others ». THE BOARD OF COMMIS- 
SIONERS OF MONTGOMERY COUNTY and others. 


A Judge of a District, other than that in which a case is pending, has 
authority to issue in such cause a restraining order; although he can- 
not vacate or modify the same. 


County Commissioners, by auditing and allowing debts contracted prior 
to the adoption of the Constitution, do not so change their character 
as to subject them to the restriction contained in the Constitution rel- 
ative to taxation. 


A mandamus issued against the Commissioners of a County, command- 
ing them to assess, levy and collect taxes, sufficient to pay off the in- 
debtedness of the county, does not warrant them in levying taxes in 
any other manner, or at any other time, than that prescribed by law; 
to wit: at their regular meeting on the first Monday in February. 


The Constitutional limitation and equation of taxation do not apply to 
debts made previous to the adoption of the Constitution; to debts 
contracted since the adoption of the Constitution, they both apply. 


(Bear v. Cohen, 65 N. C. Rep. 511, cited and approved.) 


Morton to vacate a restraining order, heard before Buzxton, 
J., at the Spring Term, 1874, of Montgomery Superior Court, 

The defendants moved to vacate a restraining order, made 
at Chambers, by his Honor, Judge Tourgee, of 7th Judicial 
District, on the 16th day of February, 1874. This motion, 
after objection, was allowed by the Court, with costs. 

The plaintiffs thereupon moved for an injunction order, in 
like terms and of the same import as the distraining order just 
vacated. The Court upon consideration of pleadings, proofs, 
&c., issued an order restraining the defendants from collecting 
certain portions of the taxes levied, &c. From this order, both 
plaintiffs and defendants appeal. 

The following are the points made and decided upon the 
hearing below, and at the request of the counsel for both parties, 
stated by the presiding Judge and presented to this Court as 
part of the transcript : 

By the plaintiff: 
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(1.) As to the restraining order of Judge Tourgee. This 
order was made by him at Chambers, while holding a Special 
Court at Raleigh. He was thus not only outside of the 5th 
District, where the cause was pending, but also outside of his 
own, which is the 7th District. 

The counsel for plaintifts insisted that Judge Tourgee had 
jurisdiction, by reason of C. C. P., sec. 188, by force of the 
words, “ The order” (injunction) “ may be made by any Judge 
of a Superior Court,” &e. 

The Court was of opinion that section 188 must be construed 
in connection with section 345; the injunction being by order 
in the cause, the application for the order is a motion, (see sec. 
345, sub-division 1,) and according to sub-division 3, “ motion 
must be made within the district in which the action is triable.” 
The Court was further influenced in opinion by the fact, that 
the Supreme Court had decided in Bear v. Cohen, 65 N. O. 
Rep., 511, that a district Judge could not vacate injunction, 
except in cases pending in his own district; also by the incon- 
gruity of having the same cause pending before different J udges 
at the same time. For these reasons, the Court held, that the 
restraining order in the cause, made by his Honor, Judge 
Tourgee, was ultra vires and without authority. 

And secondly, should the Court be mistaken in this view, 
and the subject matter was within the jurisdiction of Judge 
Tourgee, the Court held, that the restraining order was too 
broad, and shonld be modified; and a modified order was ac- 
cordingly made by the Court and entered upon the minutes. 

Plaintiffs excepted. 

(2.) A second objection taken by the counsel for the plaintiffs 
to the order of the Court, wherein it differs from, and modifies 
the terms used in the restraining order, may be stated thus: 

A portion of the claims against the county were for the ser- 
vices rendered previous to the adoption of the present State 
Constitution, and were audited and allowed by the County 
Commissioners after the adoption of the Constitution. The 
plaintiffs insisted, that auditing these claims and allowing them, 
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was a novation of them, which changed the character of the 
debts, making them new debts, to all intents and purposes, in- 
stead of old, and subjecting them to the restriction, so far as 
the power of taxation is concerned, which are contained in the 
present Constitution, applicable to county indebtedness. 

The Court ruled otherwise, being of opinion that the andit- 
ing a claim should not be allowed to have the effect of impair- 
ing its value, or detracting from its guarantees of payment. 
Plaintiffs again excepted. 

(3.) The next objection urged by the plaintiffs’ counsel was, 
that the law did not admit of two taxes being assessed and 
levied by the county authorities in one year; and that as the 
County Commissioners had assessed a tax at the usual time, 
under the general State law, they could not be registered by 
the Court, through mandamus, to assess a second tax the same 
year. 

His Honor ruled, that so far as the old debts of the county 
were concerned, that is, debts contracted before the present 
Constitution, it was the duty of the Commissioners to provide 
for their payment in full by taxation or otherwise; whether it 
took one or more assessments during the year. In regard to 
the new debts, his Honor ruled, that inasmuch as they were 
contracted with a knowledge of the constitutional restrictions 
upon the county authorities, in regard to taxation, the County 
Commissioners must observe the constitutional limitation, and 
not assess more than double of the tax for State purposes in 
any one year; and if the County Commissioners had not ex- 
hausted their authority by going to the full extent the law 
allowed, in making the first assessment, then it was their duty 
to reach that point by a second assessment, if necessary to pay 
off the just indebtedness of the county. This daty, his Honor 
was of opinion, it was in the province of the Court to enforce, 
after judgment, by mandamus. Plaintiffs again excepted. 

By the defendants : 

(1.) The counsel for the defendants excepted to the order 
made by the Court, in so far as it madea discrimination between 
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“old and new” debts against the county ; defendants contend- 
ing that after debts were reduced to judgments, the debts were 
placed on the same footing; and that it became the duty of 
the County Commissioners to pay them without discrimination, 
and without regard to supposed constitutional limitations or 
restrictions ; and in default of their doing so, it was the duty 
of the Court to compel payment absolutely by mandamus. 

His Honor ruled otherwise, and the defendants excepted. 

The following acts of Assembly were called to the attention 
of the Court: | 

Act 1872—73, chap. 65, entitled “An act to authorize the 
Commissioners of Montgomery county to levy a special tax ;” 
ratified 19th Febrnary, 1873. This act failed to be ratified by 
a vote of the people, as required in section four. 

Also an act, 1871~72, chap. 149, entitled “ An act authoriz- 
ing the Commissioners of Montgomery county to levy a special 
tax and issue bonds ;” ratified the 8th February, 1872. This 
act failed to be ratified by a vote of the people as required in 
section 8. 

Also act of 1869~70, chap. 87, entitled “An act to allow 
the County Commissioners of Montgomery county, to levy a 
special tax ;” ratified the 17th March, 1870. The tax author- 
ized not to exceed $1,000, ’ 

It was in evidence that the amount raised by taxation under 
this last act, viz : 47,000, was absorbed by county claims, other 
than those embraced in the judgments referred to in the 
pleadings. 

It was conceded for the purposes of this action, that the new 
claims, ¢. ¢., those contracted originally since the adoption of 
the present Constitution, are valid claims against the county. 
There was evidence of the validity of the rest of the claims, and 
no evidence to the contrary. 

From the rulings of his Honor, the plaintiffs appealed, for 
the reasons set forth in the foregoing exceptions. 


McCorkle & Bailey, for appellants. 
Battle & Son, contra. 
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Serie, J. I am of opinion with his Honor Judge Buxton, 
and for the reasons given by him, which I will not repeat, as 
the reporter will set them, that his Honor Judge Tourgee had 
no power to issue the restraining order mentioned in the 
pleadings. 

But as my associates are of a different opinion, the Court 
holds, that the power does exist, under section 188 of the Code 
of Civil Procedure, and the argument of public convenience is 
also invoked in aid of this construction. 

But practically, in this case, the exception amounts to nothing, 
for while an injunction by order may be made by any Judge 
of a Superior Court, yet it is conceded that the Judge of a dis- 
trict, and he alone, has authority to vacate or modify injunc- 
tions in causes pending in his own district ; saving of course 
the exceptions which arise upon an exchange of districts, special 
terms, &c. Bear v. Cohen, 65 N. ©. Rep., 511. Therefore 
the exception to the mere fact that his Honor modified the re- 
straining order of Judge Tourgee cannot be maintained. 

Let us now look to the order of Judge Buxton, which must 
stand or fall by itself. 

1. We affirm his ruling in respect to what is called the nova- 
tion of the old debt. Not to do so would be to adopt the ab- 
Surdity that so long as one chooses to hold an old debt, it is 
better than a new debt, but the moment he tries to collect it, 
and gets a judgment, it becomes a new debt, no better than 
other new debts. 

This idea, for reducing old indebtedness to the level of the 
new is at least entitled to the mer of novelty. 

2. Have County Commissioners power to assess, levy, and 
collect taxes more than once in a year? “ All taxes shall be 
levied at their regular meeting, on the first Monday of Feb- 
ruary.” Bat. Rev., chap. 27, sec. 8, (1.) 

The fact that a writ of mandamus had issued against the 
commissioners, commanding them to assess, levy and collect 
taxes, sufficient to pay off the indebtedness of the county, could 
not warrant them in levying taxes in any other manner, or at 
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any other time than is prescribed by law. The mandamus 
must be understood to mean that they shall levy and collect, 
according to the general law governing the subject. 

3. We concur in his Honor’s views as to the constitut' onal 
limitation and equation of taxation to be applied to the different 
orders of debt. é 

They may be disregarded as to old indebtedness, but must 
be applied to the new. 

So many cases involving the determination of these ques- 
tions have been before this Court since the adoption of our 
present Constitution, that we do not feel called upon to discuss 
the matter farther. ; 

This disposes of all the exceptions presented by the record. 
Let this opinion be certified, &c. Modified and remanded. 


Perr CurtaM. Judgment accordingly. 








VALENTINE MAUNEY and others «. THE BOARD OF COMMIS- 
SIONERS OF MONTGOMERY COUNTY and others. 


(For Syllabus see the preceding case.) 


This was the defendants’ appeal in the case preceding, as 
that was the plaintiffs. The facts are the same, and the de- 
fendants’ exception to the ruling of the presiding Judge, is 
therein fully stated. 


Battle & Son, for appellant. 
McCorkle & Bailey, contra. 


Sertie, J. See opinion between same parties, (preceding 
case, ante,) on the same subject matter, at this term. 








Per Curiam. Judgment accordingly. 
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MURRAY, FERRIS & CO. v. R. B, BLACKLEDGE and wife, 


The equitable owner of land may maintain an action for its recovery, 
although the legal estate is in his trustee. 


When a change of interest takes place during the progress of a suit, the 
plaintiff may make the change known, by a supplemental complaint, 
by which the new owner becomes practically substituted as plaintiff 
for the former one. 

A deed made to O. P. & Co. by the firm name, instead of the individual 
members of the firm, is not for that reason void. It is a latent ambi- 
guity, which may be explained by parol. 

The possession of a mortgagor is not adverse to the possession of the 
mortgagee, so as to prevent the assignment of the mortgage by the 
latter, 


The negligence of counsel in not objecting, at the proper time, to the 
reception of incompetent evidence, from which the jury find that the 
grantor was mistaken when she executed the deed, as to its conveying 
@ certain tract of land, is not necessarily fatal, and will not preclude 
the presiding Judge from giving judgment, of his own motion, non 
obstante veredicto. 


Civiz action, for the recovery of the possession of land, 
tried before his Honor, Judge Clarke, at the Spring Term, 
1874, of Craven Superior Court. 

On the trial below, the Court submitted certain issues with- 
out instructions to the jury, which, with the finding of the jury 
thereon, and all other facts relating to the points discussed and 
decided in this Court, are fully set out in the following opinion 
of Justice Ropman. 

The jury found the issues for the plaintiffs. Judgment in 
accordance therewith, and appeal by the defendants. 


Justice, Haughton, Smith & Strong and Hubbard, for ap- 


- ~peliants. 
Mason, Green, Battle & Son and Bryan, contra. 


Ropman, J. This is an action to recover the possession of 
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land, begun by H. R. Bryan as plaintiff, by summons dated 
29th Angust, 1872, against R. B. Blackledge. Afterwards (it 
does not appear when) the summons was amended so as to 
make the individuals composing the firm of Murray, Ferris & 
Co., plaintiffs, in the place of Bryan. The complaint is filed 
by those individuals. 

1. The first point of defence was; that at the date of the 
summons, the legal estate in the land was in Bryan and not in 
Murray, Ferris & Co., whose tittle, if any, accrued afterwards. 

The facts which may be gathered from the voluminous and 
confused record relating to this point are these. 

On 1ith January, 1870, R. B. Blackledge and Pinkie, his 
wife, conveyed the land to certain named individuals (who are 
the present plaintiffs) composing the firm of Murray, Ferris & 
Co., by way of mortgage, to secure $2,000. 

On 16th August, 1872, the plaintiffs conveyed their estate to 
Bryan, and on 7th June, 1873, Bryan re-conveyed to them not 
as individuals, but by the firm name of Murray, Ferris & Co. 

It is in evidence by Bryan that the deed to him was with- 
out consideration, and that at the commencement of this suit, 
he held the legal estate only as the agent and trustee of the 
individuals composing the firm of Murray, Ferris & Co. 

We are of opinion that under ©. C. P., an equitable owner 
may maintain an action for the recovery of land, and that if the 
suit had been originally brought by the present plaintiffs, they 
could have maintained the action, notwithstanding that the le- 
gal estate was at that time in Bryan, their acknowledged 
trustee. The effect of the amendment was simply to make the 
present plaintiffs such at the commencement of the suit, and 
consequently if they then had an equitable title, they are en- 
titled to recover. 

By the omission to join the trustee as a plaintiff, the defen- 
.dants lose the benefit of no defence, which would be available 
against Bryan, if they had any such. 

When a change of interest takes place during the progress 
of a suit, the plaintiff may make the change known by a sup- 
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plemental complaint, by which the new owner becomes prac- 

tically substituted as plaintiff for the former one. The amend- 
ment in the present case must be considered as having only 
the effect of a supplemental complaint, stating the conveyance 
by Bryan to plaintiffs. 

2. (The first exception of defendants.) “That the deed to 
plaintiffs from defendants was void, because no grantees were 
named therein.” 

This is an oversight of defendants counsel. The deed on p. 
13 of the record shows the contrary. 

Probably the counsel meant to refer to the deed from Bryan 
which is made to “ Murray, Ferris & Co.,” and not to the part- 
ners by their individual names. 

But a deed for land is not for that reason void, any more 
than a bond for the payment of money is. It is a latent am- 
biguity which may be explained by parol. This mode of mak- 
ing deeds is a careless one, and may be insecure, but the deed 
is not void. 

3. That the deed from Bryan to plaintiffs was void because 
the defendants were in adverse possession of the land when it 
was delivered. 

The case shows that the defendants were not in adverse pos- 
session. They had mortgaged the lands to plaintiff on 11th 
January, 1870, and their possession was not adverse to plain- 
tiffs, or to Bryan, the assignee of plaintiffs. The possession of 
a mortgagor is not adverse to his mortgagee, so as to prevent 
an assignment of the mortgage by the latter. 

4. That plaintiffs were trustees, and could not purchase at 
their own sale. 

The plaintiffs need not, and do not, claim any title under a 
purchase at the sale by Bryan. That sale had no effect. It 
did not operate to extinguish the equity of redemption in the 
defendants, which for ought that appears in this case, still 
exists. 

5. “ That from the evidence and the pleadings, it appeared 
that the Hatch lands were transferred to the plaintiffs by mis- 
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take, and that therefore no title to the same passed to the 
plaintiffs.” 

On this point the jury found, in reply to the first and second 
issues submitted to them, that Pinkie Blackledge executed the 
deed to plaintiffs by mistake, supposing it did.not convey the 
Hatch tract of land; but that her mistake was not the conse- 
quence of misrepresentation by the attorney of the plaintiffs. 

It seems to be conceded, (for in this case scarce anything is 
clearly stated), that the description of the lands.in the deed 
from R. B. Blackledge and wife of 11th January, 1870, in fact 
covered the land which Mrs. Blackledge said was included by 
mistake. 

The only evidence tending to show any mistake was that of 
Mrs. Blackledge, who swore that when she execnted the deed, 
Bryan told her that it did not cover the Hatch land, and that 
she executed it under that belief. Her testimony was received 
without objection. 

The deeds themselves seem to furnish evidence that the in 
tention of all the parties to the deed of 1ith of January, 1870, 
was to convey all the lands which Blackledge and wife had 
conveyed by mortgage to W. P. Moore, and which he assigned 
to plaintifts. No copy of this deed to Moore is in the record. 
There is a deed from Moore and wife to Mrs. Blackledge, 
dated 6th of December, 1869, for 1,160 acres described by 
boundaries, but it does not clearly appear whether this deed 
embraces the Hatch land or not. This part of the case is left 
exceedingly obscure, and all ambiguities and ancertainties are 
to be taken most strongly against the appellants. 

It does not appear that any substantial consideration was 
paid by Mrs. Blackledge for any of the deeds to her. It may 
be supposed that the whole object of them was to put the 
estate in her, so.as to enable her to make the mortgage of 11th 
of January, 1870, to the plaintifis, and to redeem the land for 
her own use by payment of the debt to them. But these 
things are merely evidence, and the jury found that the deed 
was executed by Mrs. Blackledge, under a mistake, and the 
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Judge disregarded their finding and gave judgment for the 
plaintiffs. His Honor does not give the reason why he disre- 
garded the finding, but we conceive it could only be upon the 
ground that the only evidence tending to support it was in- 
competent. It is argued for defendants, that, supposing the 
evidence incompetent, the incompetency was waived by the 
failure of the plaintiff to object to it and by his failure to re- 
quest instructions from the Court, and the jury being thus au- 
thorized to act upon it, and his Honor not having set aside the 
verdict upon that point as being against the weight of evidence, 
but having simply disregarded it, he was in error in so doing, 
and should have given a judgment in conformity with the fact 
as found by the verdict. There would be much force in this 
argument if there had been any competent evidence upon 
which the verdict as to the mistake could stand. But it would 
seem unjust that such a rule should prevail, when it is seen 
that there was no competent evidence npon which the verdict 
ean stand. The negligence of counsel in not objecting to the 
evidence ought not in such a case to be fatal. And notwith- 
standing that it is not so stated, as properly it ought to have 
been, we must consider the action of the Judge in disregard- 
ing the verdict on the point of mistake, as in effect setting it 
aside and giving judgment that there was no mistake, because 
there was no competent evidence of any. 

This brings us to the question whether the evidence of Mrs. 
Blackledge to vary the deed by excluding from it one part of 
the land which, it is here assumed, was covered by the words, 
was competent. 

The general rule is familiar, that parol evidence of a con- 
temporaneous agreement differing from the written one shall 
not be received to vary the latter as between the parties to it. 
It is equally well settled, that upon a bill in equity to reform a 
deed or other written contract on the ground of fraud or mis- 
take, parol evidence of facts and circumstanves debars the 
deed, may be received to prove the fraud or mistake. 
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It is also clear that under the section of U. CO. P., which re- 
moves the disqualification of interest, Mrs. Blackledge was a 
competent witness to prove such facts and circumstances, a8 
for example, misrepresentation of the contents or meaning of 
the deed by the attorney of the plaintiff. But it by no means 
follows that she was therefore competent to prove that the 
deed covered more land than she thought it did, and thereby 
to avoid the deed or have it reformed according to her inten- 
tion in executing it. Her incompetency from interest was re- 
moved, but her incompetency to vary a written contract by 
parol remained just as it was before C. 0. P. To allow her to 
avoid or vary the deed by her own evidence of her secret 
thoughts and purposes in signing it, would place all writtem 
titles to property at the mercy of the grantor and effectually 
repeal the statute of frands. We do not consider the point 
made by counsel, that a mistake to avoid a deed must be one 
common to both parties. It is immaterial in the view we take 
of the case. 

We think in a case like this, the Judge ex mero motu, not- 
withstanding any implied waiver of his client’s rights by the 
plaintiff’s attorney, should have instructed the jury that the 
evidence of Mrs. Blackledge was incompetent for the purpose 
for which it was offered. Proof of a parol admission by an. 
owner of land that he does not own it is inadmissible on a 
question of title, and much less can the mere acquiesence by 
his attorney in a suit of incompetent evidence in derogation of: 
his title bind him. 

We think there is no error in the judgment below. 


Per Ovriam. Judgment affirmed. 


32 
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R. F. SIMONTON, Cashier, o. J. B. LANIER and ‘others. 


A motion to vacate a judgment and be allowed to plead on account of 
excusable neglect, under sec. 133, C. C. P., is addressed to the dis- 
cretion of the presiding Judge, whose decision is not subject to re- 
view. 

The provision in the charter of the Bank of Statesville, that the Bank 
‘may discount notes and other evidences of debt, and lend money 
upon such terms and rates of interest as may be agreed upon,” does 
not authorize the Bank to charge more than the legal rate, 8 per cent., 
for money loaned. 

The construction of statutes commented on and explained. 

(Huggins v. White, 65 N. C. Rep. 893; Clegg v. VN. Y. White Soapstone 
Co.; 66 N. C. Rep. 391; State v. Melton, Busb. 49; State v. Woodside, 
$ Ired, 496; Drake v. Drake, 4 Dev. 110; Pub. Treasurer v. Pettway, 
2 Jones Eq. 396; 4 Jones Eq. 287, cited and approved.) 


CiviL action on a promissory note given to the Bank of 
Statesvile, tried at Spring Term, 1874, cf Irepett Superior 
Court, before his Honor, Judge Mitchell. 

The summons sued out by plaintiff was returnable to Fall 
‘Term, 1873, and was duly served on defendants. The com- 
plaint was regularly filed within the first three days of the 
‘term, and on Saturday of the second week of the term, the de- 
fendants having filed no answer nor otherwise pleaded, judg- 
ment was assigned in favor of the plaintiff for the amount 
claimed in his complaint. Soon after the adjournment of the 
‘Court, a transcript of the judgment was docketed in the office 
of the Clerk of the Superior Court of Davie county, and an 
execution issued thereupon. About the 10th of May there- 
after the defendant Lanier applied to Judge Mitchell for an 
-order restraining the plaintiff and sheriff of Davie county from 
enforcing said execution ; and also requiring the plaintiff to 
‘show cause at the next term of Iredell Superior Court why 
‘the judgment should not be set aside, and the defendants al- 
‘lowed to plead. The order was granted upon the affidavit of 
tthe defendant, and the plaintiff notified thereof. 
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At the return term of the notice, the defendant moved to 
vacate the judgment, under section 134,0. O. P. His Honor, 
from the affidavits of the parties and the pleadings, found the 
following facts : 

That defendant, Lanier, had written to R. F. Armfield, Esq., 
an attorney of the Court residing in Statesville, to appear for 
the defendants in the suit instituted by the plaintiff; and that 
he, Mr. Armfield, from some cause, did not receive defendant’s 
letter. That defendant, Lanier, had also spoken to W. H. 
Bailey, Esq., another attorney of the Court, residing in Salis- 
bury, to appear in the case; that Mr. Bailey was present during 
some part of the term, but from some misunderstanding, did 
not appear for defendants. That the defendants live in Mocke- 
ville, about twenty-six miles from Statesville; and. that none 
of them were present at any time during that term of the 
Court, nor had any correspondence with the attorneys 
named. 

Upon the foregoing facts, his Honor was of opinion that the 
defendants had not shown such excusable negligence, as to 
entitle them to the benefit of sec. 133, C.O. P., and so decided. 

The defendants further contended, that the note sued on 
was usurious, and moved to vacate the judgment on that ac- 
count, and if the Court refuse to grant this motion, it was 
moved that the judgment be corrected by striking from the 
sum recovered all interest. 

It was admitted by plaintiff that the interest was computed 
at the rate of one and one-half per cent. per month, and that 
the judgment was intended to draw that rate until paid. And 
it was found by the Court as a fact, that the note sued on was 
due the plaintiff as Oashier of the Bank of Statesville, and that 
the rate charged, one and one-half per cent., was that agreed 
on between the parties. Upon these facts, his Honor, not con- 
sidering the note usurious, refused both motions. The judg- 
ment was corrected by allowing certain credits. 

From the rulings of his Honor, upon the points above pre- 
sented, the defendants, after judgment against them, appealed. 








IN THE SUPREME COURT. 





Simonton, Cashier, v. LANIER et al. 





McCorkle & Bailey for appellants. 
Folk & Armfield, and Furches, contra. 


Bynum, J. 1. The first motion of the defendants was to set 
aside the judgment theretofore rendered in this action, and 
allow them to answer and defend. This motion was founded 
upon ©. OC. P., sec. 133. The facts relating to this motion, as 
found by the Court are, that prior to the Court, when judg- 
ment was taken, the defendants spoke to an attorney, in States- 
ville, and also wrote to another to appear and defend the action, 
but that neither of them did appear, and that judgment was 
entered by default, in the regular course of the Oourt. The 
defendants do not otherwise show why they did not personally 
attend Court, nor do they now allege that they have a merito- 
rious defence to the action. His Honor refused to allow the 
motion, because no legal excuse was rendered for the neglect 
to appear and defend. The facts found do not constitute it 
error in law, in his Honor, to refuse the motion, but under the 
section of the O. O. P. cited, the application was addressed to 
the discretion of the Court, and his deeision thereon was final, 
whether refusing or allowing the motion. Hudgins v. White, 
65 N. ©. Rep., 393; Clegg v. V. Y. White Soap Stone Co., 
66 N. CO. Rep., 391. 

2. The first motion having been disallowed, the next was to 
correct and reform the judgment by striking out the amount 
of the alleged usurious interest computed in it. 

The facts found as to this point are, that the note sued on 
was given to the plaintiff as Cashier of the Bank of Statesville 
for money loaned, at the rate of 1 1-2 per cent. per month in- 
terest, and that the judgment included such interest to its ren- 
dition, and the principle was to bear the same rate of interest 
until the judgment was satisfied. His Honor refused thie 
motion, holding that the contract was not usurious, under the 
act of the Aseembly ratified the 22d March 1870, as amended 
by an act ratified 4th February, 1871, by which this “ States- 
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ville Bank,” is claimed to be incorporated. Was this ruling 
correct, in law, is the question. 

After enacting that a bank be established in the town of 
Statesville, to be styled the “ Bank of Statesville,” the third 
section of the act is in the following language, as amended by 
the amendatory act, viz: “That the said Bank may discount 
notes and other evidences of debt, and lend money upon such 
terms and rates of interest as may be agreed upon, receive and 
pay out the lawful currency out of the country, deal in ex- 
change, gold and silver coin and bullion, and purchase and 
hold a lot of ground for a place of business, and may, at pleas- 
ure, sell or exchange the same, and may hold such other real 
property and estate as may be conveyed to secure debts, and 
may sell and convey the same. It may receive on deposit any 
and all sums of money on terms to be agreed on by the officers 
and depositors, and may receive on deposit moneys held in 
trust by administrators, executors, guardians or others, and 
issue certificates therefor, having such interest as may be 
agreed on by the officers and depositors, not to exceed the 
legal interest, which certificates shall be assignable and trans- 
ferrable under such regulations as may be prescribed by the 
President and directors, and all certificates and evidences of 
deposit, signed by the proper officers of the bauk, shall be as 
binding as if under the seal of the bank.” Private Acts, 
1869-70, chap. 64. 

The public law regulating and fixing the legal rate of in- 
terest, Bat. Rev., chap. 114, declares that “ the legal rate of in- 
terest upon all sums of money where interest is allowed shall 
be six per cent. per annum for such time as interest may accrue, 
and no more: Provided, however, That any person may, for 
the loan of money, but upon no other account, take interest at 
a rate so great as eight per cent., if both the consideration and 
rate of interest shall be set forth in an obligation signed by the 
party or his agent,” and then the act provides that if the 
lender agrees to take a greater rate of interest than eight per 
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cent. when the rate is named, or six per cent. when it is not 
named, the interest shall not be recoverable at law. 

The plaintiff contends that the following language in his 
alleged act of incorporation, to wit, “ May discount notes and 
other evidences of debt, and lend money upon such terms and 
rates of interest as may be agreed upon,” confers the right to 
exact the rate of interest here agreed upon, although greater 
than eight per cené., the legal rate by the publiclaw. The de- 
fendants deny this, and the case turns upon the proper con- 
struction of that part of the act just recited. 

It is a cardinal rule that if a statute is plain and unam- 
bigious, there is no room for construction ; the Legislature has 
spoken and its will must be obeyed. The duty of the Court 
ia peremptory and inflexible. It can look neither to the right 
or left, neither to the policy, wisdom or expediency of the act. 
But when the meaning of the act is ambigious and doubtfu } 
it is the object of judicial investigation and the duty to ascer- 
tain the intention of the Legislature which framed the statutes. 
Fisher v. Blight, 2 Cr. 358, 399. 

That there is room for construction here cannot admit of a 
doubt. The statute nowhere confers an express power to ex- 
ceed the legal rate of interest, and the power can be derived 
by implication only. The operative words, “any rate of in- 
terest that may be agreed on,” may mean any rate of interest 
above eight per cent., or they may mean any rate of interest 
not greater than the legal rate. Can it be a question that it 
was not the legislative intent to confer upon this private bank 
the power to exact 18, 25 or 50 per cent. interest on the loan 
of money, and thus utterly subvert the public law and well 
settled poliey of the State upon the subject of usury, and that, 
too, not for the common advantage, but for the exclusive ben- 
efit of a single private company. Ordinarily, a grant of cor- 
porate privileges, even to a private company, imports some 
public advantage as a compensation for the grant. If a turn- 
pike, canal or railroad company is incorporated, the compensa- 
tion to the public for the grant is, that by paying the tolls the 
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people have the right to their use, and can compel the recog- 
nition of their rights. But this is a grant of extraordinary 
privileges and exemptions, without any compensation to the 
public whatever. 

If the right to take the interest claimed were plainly and 
expressly given, would not the act be unconstitutional ? Art. 1, 
sec. 7, of the Constitution, declares that “no man or set of 
men are entitled to exclusive or separate emoluments or priv- 
ileges from the community but in consideration of public ser- 
vices.” What public services has this bank rendered in con- 
sideration of the grant? It agrees to pay taxes, but carefully 
guards against paying more than other tax payers on the same 
valuation of property. It neither has paid or agreed to pay 
any consideration for the extraordinary and exclusive emolu- 
ments and privileges it claims to be conferred upon it by the 
State, not for a definite period, but in penpetwity, as the char- 
ter is of indefinite duration. Art. 1, sec. 31, Constitution, ex- 
pressly proh b‘ts such a monstrous pretention: “ Perpetuities 
and monopolies are contrary to the genius of a free State and 
ought not to be allowed.” The wisdom and foresight of our 
ancestors is nowhere more clearly shown than in providing 
these fundamental safeguards against partial and class legisla- 
tion, the insidious and ever working foes of free and equal 
government. 

But, passing by the constitutional objection, which we believe 
is fatal to the claim of the plaintiff, the construction he con- 
tends for cannot be maintained. When the language of a 
statute is ambiguous, construction is resorted to to ascertain the 
legislative intent, and to this end, 

1. The first rule is that statutes, in pari materia, though 
made at different times and not referring to each other, are to 
be taken together as one system and as explanatory of each 
other. arle of Ailesbury v. Patterson, Dong. 30. State v. 
Melion, Busb., 49. 

In the latter case, Melton, a man of Indian descent, and 
Byrd, a white woman, claimed to be married, but were in- 
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dicted for living in fornication and adultery, under the act of 
1838, which declared that “It shall not be lawful for any free 
negro or person of color, to marry a white person,” and that 
any sach marriage should be void. The parties came within 
the literal meaning as well as words of the act, yet the Court 
held that it was not the legislative intent to punish such parties, 
however remote the degree of color, and this construction was 
given because a prior statute of 1836 had affixed a penalty to 
such marriages, if such colored person were within the third 
degree, and putting both statutes together, it was held not the 
intention of the law to make such marriages indictable, how- 
ever remote the degree. 

State v. Woodside, 9 Ired., 496, is to the same effect. 

Taking, therefore, the public act, fixing the rate of interest 
for the State at large, with this private act, providing in words 
for taking “such rate of interest as may be agreed upon,” the 
equitable and fair construction of the legislative intent, in the 
latter act is, that “the rate of interest may be stch as the par- 
ties agree on, not greater than the legal rate.” 

2. A private statute will not, by <mplication, repeal a public 
statute. It is true that every affirmative statute is a repeal of 
a prior affirmative statute, so far as it is contrary to it, under 
the maxim, legis posteriores priores abrogant, but the law does 
not favor implied revocations, nor is it to be allowed, unless 
the repngnancy be plain ; and where, in the latter act, there is 
no clause of non obstante, it shall, if possible, have such con- 
struction, that it shall not operate as a repeal. State v. Wood- 
side, 9 Ired., 498. 

There is a marked difference in the rules of construction ap- 
plicable to public and private statutes. Public laws are founded 
on the gravest considerations of public benefit. They are de- 
liberately enacted, are permanent in character, are for the equal 
benefit of all, and of universal application. Not so with pri- 
vate statutes. These are not of common concern, and do not 
receive the watchful and cautious scrutiny of the legislature, 
which is devoted to those of a public character. They are 
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often procured by agents, and for a purpose, who are watchful 
to take advantage of any relaxation in legislative vigilance. 
Hence, the grant to one citizen and the restriction upon an- 
other, should be limited to the persons, and the extent therein 
plainly set down. The Court, therefore, will not by construc- 
tion, carry a private act, beyond its words or a necessary im- 
plication from them, but on the contrary, there is an implica- 
tion in favor of the general law and the rights of the public. 
Drake v. Drake, 4 Dev.,110. Public Treasurer v. Petway, 
2 Jones Eq., 396; 4 Jones Eq., 287. 

If we look beyond the rules of construction as established 
in our Courts, we find both the English and American authori- 
ties, uniform to the same point, that all grants of privileges are 
to be construed literally in favor of the public and ‘strictly 
against the grantor of the monopoly, franchise or charter, and 
that whatever is not unequivocally granted in such act, is taken 
to be withheld. 

For instance, Lizsrr announces the following, among other 
rules of interpretation of statutes: . 

1. “The particular and inferior cannot defeat the general 
and superior.” 

2. “ Privileges or favors, are to be construed so as to be least 
injurious to the non-privileged cr un-favored.” 

3. “ The general and superior, prevails over the specific or 
inferior; no law, therefore, can be construed contrary to the 
fundamental law. If it admits of another construction, it must 
be adopted.” 

4. If the law admits of two constructions, that is to be taken, 
which is agreeable to the primary law.” Hermeneutic, 120, 16. 

“If laws of doubtful meaning be connected with or related 
to other laws which throw any light on their purport, the in- 
terpretation thus derived, is to be adopted.” Doneat, as cited 
in Ledgw. on Stat. & Const. Law, 284. 

The same principles of construction will be found in Scales 
v. Pickering, 4 Bing. ; 11 East., 652; 4 Pel. 514; Sedgwick, 
339 ; 1 Kent, 500. 
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Without further criticism upon the provisions, and the 
omission of provisions, for the just protection of its customers, 
in this bank charter, we only decide now, that the act purport- 
ing to establish the “Bank of Statesville,” does not confer 
upou it, the right to charge a greater rate of interest, than that 
established by the general law. While, therefore, the Court 
below, under section 133, C. C. P., and the discretionary 
powers there conferred, could rightfully refuse to set aside the 
judgment, in toto, it was error in law, to give judgment for 
this usurious interest, and it was error, not to allow the mo- 
tion to correct the judgment so as to make it conform to law. 

As the defendants come into this Court to ask favors, and 
this is a Court of equity as well as law, they will be required 
to do equity; that is, to pay the debt and legal interest thereon, 
for the loan of money, to wit: 8 per cent. The Court below 
will reform the judgment according to this opinion, and upon 
the payment of the judgment, thus reformed, it will cause sat- 
isfaction thereof to be entered of record. 

_ To that end the causeisremanded. Judgment reversed and 
case remanded. 


Perr Curis. Judgment reversed. 








R. F. SIMONTON, Cashier, », L. G. GAITHER and others. 


(The Syllabus in this is the same as it is in the preceding case of Simon- 
ton v, Lanier and others—page 498.) 


In this case, the defendants appealed upon the same grounds 
and for the same reagons as did the defendants in the preced- 
ing case, ante. 





McCorkle & Bailey, for appellants. 
Folk & Armfield and Furches, contra. 
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Bynum, J. The same motions were made and overruled in 
this case, as in the case of Simonton v. Lanier, decided at this 
term of the Court. The facts in the two cases, are almost iden- 
tical, and therefore for the reasons given in the case of Simon- 
ton v. Lanier, we hold the ruling of his Honor below, on the 
motion to arrest the judgment, erroneous. 

The case is remanded to the end that the proper correction 
be made, and that upon the payment of the judgment and 
legal interest, satisfaction be entered of record. 


Per Curtam. Judgment reversed and case remanded. 








WILLIS P. BARNES and others o W. J. BROWN and wife and 
others. 


When an issue is made up in this Court and sent down to the Superior 
Court for trial, if on the second trial, in the opinion of the presiding 
Judge, such issue is too particular and special to meet the merits of 
the case, he has the power to alter and change the same, so as to em- 
brace all the matters in controversy. 

A mortgagor has the right to release his equity of redemption to the 
mortgagee, though the Courts look with suspicion on such release, and 
require proof. that the same is free from fraud and for a fair and ade- 
quate price. In the case of an assignment of his right of redemption 
to a stranger, there is no such jealousy, and if the mortgagor would 
avoid his assignment, he must prove fraud as in other cases. 


A mortgagee may purchase the equity of redemption from any person 
to whom the mortgagor has assigned it, or at an execution sale had at 
the instance of such stranger. 


When a vendee, upon a parol contract to convey lands, which the ven- 
dor afterwards refuses to perform, has made payments of the pur- 
chase money, or being put into possession has expended money in im- 
provements, he is entitled to be reimbursed. 


This was a crv. action to compel defendants to convey to 
plaintiffs the legal title to two lots in Lumberton, originally 
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tried by Buwton, J., at the Special (January) Term, 1874, of 
the Superior Court of Rosrsoy, and from thence brought by 
appeal to this Court, in which it was argued at June Term, 
1873, and eent back to the Court below to have tried certain 
issues framed here. The cause having been removed to the 
Superior Oourt of Columbus, upon the affidavit of the plaintiff, 
where it was tried before Russell, J., at Spring Term, 1874, 
upon the issues sent down from this Court. 

The facts of the case as sent up with the record, are the same 
as those set out in the statement of the case in 59 N. C. Rep., 
439 ; and the evidence relating to the issues on the last trial, 
and all the facts pertinent thereto are set out in the opinion of 
Justice Ropman. 


NV. McLean and W. McL. McKay, for plaintiffs. 
Strange, Leitch, French and NW. A. McLean, for defendants. 


Ropmay, J. 1. The defendants insist that they are entitled 
to a new trial of the issues upon which the jury passed at the 
last trial, because during the trial the Judge altered the issue 
directed by this Court to be submitted, and submitted others 
more general, which they had not come prepared to try. The 
issue which this Court at June Term, 1873, directed to be tried, 
(69 N. CO. Rep., 489,) seemed, upon the case then befure us, to 
embrace all the matters in controversy between the parties 
which had not been determined by the finding of ajury. As 
it appeared upon the second trial, it was too special and par- 
ticular to meet the merit of the case. We think the Judge had 
the power to change its form, so as to make it more general, or 
to add other issues more general to meet the merits. Of course 
it was immaterial whether King had been paid through the 
hands of Mr. Barnes. The material question was; had he 
been paid? The defendants have no reason to complain that 
the Judge required them to try at the term at which the form 
of the issues was modified. Issues are made dy the pleadings, 
or out of the pleadings. Those questions only should be put 
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to a jury which are in issue and which are material, and those, 
the parties should in general be at all times prepared to try. 
No form of issue which presents only such questions, can be 
considered a surprise. The defendants are not entitled to a 
new trial on that ground. 

2. In order to get at the merits of this case, it is necessary to 
examine the complaint which was filed at Spring Term, 1872. 
The case there set forth is in substance this: On the 13th De- 
cember, 1853, Hardy Barnes, the father of plaintiffs, conveyed 
to King two lots in Lumberton by way of mortgage to secure 
a debt of $800, which he owed to King. On 27th December, 
1853, Barnes conveyed to French, the same lots and another 
piece of land, in trust to sell and pay certain other debts; 
French duly sold both the lots and the land, and King pur- 
chased the whole at public sale for $1,995, and French con- 
veyed to him accordingly. It is material to inquire what was 
the nature of King’s estate in the two lots, after his purchase 
of the equity of redemption, which was the only right that 
French had, or could assign. The learned counsel for the plain- 
tiffs contends that as King was a mortgagee, he could not under 
any circumstances, purchase the equity of redemption, so as to 
hold the land treed from the mortgagor’s right to redeem. 
The relation of mortgagor and mortgagee he says can only be 
changed by a foreclosure, or by a payment of the debt. This 
proposition is evidently too broad, as it excludes any right on 
the part of the mortgagor to release hie right of redemption to 
the mortgagee, or to assign it toastranger. These rights he 
undoubtedly has. It is true, that a Court looks with suspicion, 
on any release to the mortgagee, upon the idea that he has a 
certain power over the mortgagor, which he may abuse, and it 
requires proof that the release was free from fraud, and for an 
adequate price. But in the case of an assignment to a stranger 
there is no such jealousy, and if the mortgagor would avoid his 
assignment, he must prove fraud, as he would in a case of 
other property. In the present case, the assignment to French 
is not impeached. Ifa stranger had purchased of French he 
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would have acquired the right of redemption; that is to say, 
an absolute estate in the land on paying off the mortgage debt. 
In the absence of fraud, and of any valid agreement to the con- 
trary, King must have acquired precisely the same right ; that 
is to say, he acquired an absolute estate in the land, and his 
mortgage debt was extinguished. He ceased to have any per- 
sonal claims on Barnes by reason of the mortgage debt. No 
authority can be found to the contrary of this. In Camp v. 
Cow, 1 D. & B., 62, it was held that a mortgagee cannot sell 
the equity of redemption under execution for the mortgage 
debt. It was doubted in that case, and also in Thompson v. 
Parker, 2 Jones Eq., 475, whether the mortgagee could sell 
under execution for any other debt to him. If we consider 
that upon such a sale, the sum bid is the value of the land 
above the mortgage debt, and that if he becomes the pur- 
chaser, his mortgage debt is extinguished, we see no reason for 
the doubt ; but it is unnecessary to express any opinion on the 
point. But as far as we know, it never has been doubted that 
amortgagee may purchase from a person to whom the mort- 
gagor has assigned, or at an execution sale at the instance of a 
stranger. Of course the effect of such a purchase might be 
aftected by proof of fraud, &c. The counsel refers us to Boyd 
v. Hawkins, 2 Dev. Eq., but that case differs so widely from 
the present as to make comment unnecessary. Here there was 
no dealing forsthe equity of redemption by King with the 
mortgagor, there is no allegation that the sale was injuriously 
affected by the bidding by King, or that the purchase was at 
an under value. 

The plaintiffs in their complaint, put their case upon an 
agreement by King to allow Barnes to redeem, or to convey to 
Barnes on payment by him of the sums which the property 
cost King, being about $2,800. They allege that such agree- 
ment was made orally, or at least they they do not allege that 
- it was in writing, (which as a matter of pleading, they were not 
bound to do,) and there is no evidence from which a written 
agreement to the effect of that alleged, can be inferred. They 
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allege that the sum agreed on was fully paid ; that King con- 
veyed the 350 acres to one of the heirs; that he repeatedly ad- 
mitted that he had been paid for the lots; and that his death 
prevented the conveyance as to them. It is not said that the 
agreement was before or at the sale, or that the sale was in- 
fluenced by it at all, and the only evidence to establish the 
agreement is as consistent with one made after the sale, as with 

a prior or cotemporary one. 

The enquiry then is, supposing such an agreement, not in 
writing, can it be enforced consistently with the statute of 
frauds, Rev. Code, chap. 50, sec. 11% By this well known act, 
all contracts to sell lands, &»., are declared void unless the same 
shall be put in writing and signed by the party to be charged, 
&c. There are several classes of cases, which might at first 
seem to come within the words of the act, which it is well set- 
tled do not. These exceptions are well known and clearly de- 
fined. The general rule requires a writing, and any one who 
contends that his case is an exception must show that it comes 
within some excepted class. The excepted class which the 
plaintiffs’ case seems most nearly to resemble is that which is 
illustrated by the following cases: In Vannoy v. Martin, 6 
Ired. Eq., 169, the defendant had purchased the plaintiff’s 
land at execution sold for less than its value by means of rep- 
resentations at the sale that he was buying merely to secure 
certain debts to himself, on the payment of which the plaintiff 
might redeem. The plaintiff was permitted to redeem, though 
there was no writing. In Weely v. Torian,1 D. & B., Eq., 
410, the sale was under a deed in trust, and the purchaser 
promised a¢ the sale that the plaintiff might redeem, which . 
had the effect to stifle competition. Neither the allegation nor . 
the evidence liken the plaintiffs case to these. TZirice v. Pratt, 
1D. & B. Eq., 626, and Hargrove v. King, 5 Ired Eq., 439, 
! are cases where the defendants purchased the lands as agents 
F of the plaintiffs and with their means or credit, and do not 
apply here. The plaintiffs’ case as set forth, is the naked one 
of ani oral agreement to convey for a certain sum, and the pay- 
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ment of that sum, which it seems to us is clearly within the 
statute. 

We make no comments on the evidence of the alleged pay- 
ment, because in the view we take of the case, there may be a 
new trial as to the fact, and we have no right to prejudice 
either party before a jury. 

We feel obliged to hold that the plaintiffs cannot sustain 
their demand for judgment that defendants convey to them 
the two lots. 

3. It is settled in this State that when a vendee upon a parol 
contract to convey lands, which the vendor afterwards refuses 
to perform, has made payments of the purchase money, or 
being put in possession, has expended money in improvements, 
he is entitled to be reimbursed. Albea v. Griffin, 2 D. & B. 
Eq., 9; Winton v. Fort, 5 Jones Eq., 251. 

But the complaint in the present case is not framed with a 
view to any such relief, nether could a recovery of monies paid 
as above supposed, be had in this action without an amendment. 
The personal estate of a decedent can only be sued for by his 
executor, &c., and the executor of Barnes is not a plaintiff. A 
debt must primarily be recovered from the executor, &c., of 
the debtor, and the executor of King is not a party to this 
action. 

4. This view of the case renders it unnecessary to consider 
the inconsistent verdicts rendered by the two juries. For if 
the second verdict, which finds that Barnes paid about $2,800 
on the alleged contract, were otherwise binding, it is defective 
in that the executor or administrator of King was not a party 
to the action, and could not contest it. 

The judgment below is reversed and the case remanded to 
the Superior Court of Columbus county, to be proceded in, 
&c. Neither party will recover costs in this Court. 

The Judge below has power to permit the plaintiffs to amend 
but may require them to pay all the costs of the action. 


Pze Overs. Judgment reversed. 
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ELI BRUMBLE »o. W. J. BROWN, Ex'r. of R. KING, deceased. 































It is a rule of this and all other Courts of error, that an exception will 
not be considered, which does not specifically and distinctly point out 
the error alleged and show wherein the error is conceived to consist, 


A plea of set off or counter-claim refers to the commencement of the 
action, and must be true and good at that date; and if it is not barred 
by the statute of limitations at that time, it does not become so after- 
wards, during the pendency of the action. 


An officer, who receives notes for collection is bound on demand of set- 


tlement: 
(1.) Either to return the notes, or to show some sufficient reason for 
for not doing so; - 


(2.) If the notes were solvent when received by him, even if-he offers 
to return them, he is liable, unless he shows that he used reasonable 
diligence, and failed to collect them; 

(3.) If it be shown that be received any given note, although it be 
not shown that it was insolvent, yet if he fails to return it, there is a 
presumption of fact, that he either collected it or converted it to his. 
own use. This presumption may be repelled by evidence, that the 
note could not have been collected, or that it has been accidentally 
lost or destroyed, or any other evidence tending to repel the presump-. 
tion of its collection or conversion. 


(Hampton v. Leary, 3 Dev, & Bat., cited and approved.) 





This was a orvit action against the defendant, as executor: 
of one R. King, sheriff, tried on exceptions to the report of a 
referee, before Clarke, J., at the Special (January) Term, 1874, 
of Rosrson Superior Court. 

The plaintiff had, from 1853 to 1858, placed in the hands of 
the defendant’s testator, R. King. who was sheriff of Robeson. 
county, a large number of notes, accounts and judgments. 
against sundry citizens for collection, and this suit is brought 
to recover the amounts collected, or ought to have been col- 
lected, on the same. It was originally brought on the official! 
bond of King, but subsequently the pleadings were amendedi 
and the bond withdrawn. 

_ At the Special (January) Term, 1873, it was referred to W.. 
83 
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S. Norment to state an account between the parties, whose re- 
port was filed, Fall Term, 1873, and time allowed to the en- 
suing term to except thereto. The exceptions were argued, 
and the plaintiff being dissatisfied with the rulings of his 
Honor, appealed. 

The facts pertinent to the points considered in this Court 
are stated in the opinion of Justice Ropman. 


French, Jones & Jones and N. McLean, for appellant. 
N. A. McLean and Leitch, contra. 


Ropman, J. The report of the referee is carefully and in- 
telligibly drawn up. But this Court has a right to complain 
that there is no clear statement of the exceptions which the 
plaintiff (who is the appellant) takes to the decision of the 
Judge below upon the several exceptions to that report. They 
are so general and indefinite as to make it impossible to say 
with certainty in what particulars it is contended that his Honor 
erred. When an appellant excepts to and appeals from the 
decision of a Judge upon an exception to a report, it is his 
‘duty to refer to the particular exception, and if necessary to an 
anderstanding of the case, to recite so much of the report as 
finds the facts bearing on the exception. In the present case 
the plaintiff’s exceptions to the judgment below are as follows: 

“To the rulings of the Court as above stated, plaintiff’s 
counsel excepted as follows : 

“ist. That the counterclaims offered by said defendant, ex- 
copt Nos. 9 and 10, are not barred by the statute of limi- 
‘tations. 

“2d. That in this action it is incumbent on the plaintiff to 
show payments and that the defendant is bound only to account 
for such, and no payments being shown, no balance can be as- 
-certained.” 

The contradiction of these to what precedes is apparent, 
when it is seen that plaintiff must have contended that the 
ecounter-claims were barred, and that it was not incumbent on 
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plaintiff to show that the defendant had received payment of 
the claims given to him to collect, but that the burden was on 
him to show that he had not received payment, and could not 
by reasonable diligence have done, and that it was his duty in 
such case to have returned the notes. That this wasthe mean- 
ing intended, we gather partly from the proceedings and partly 
from the arguments of plaintiff’s counsel. But, at last, it is 
conjectured. 

We may infer, contrary to the language of the exceptions, 
that they are intended to set forth the rulings of the Judge 
which are excepted to. But that is done in an indefinite way, 
and requires of this Court to go through the whole report and 
all the exceptions thereto and pick out all the facts bearing on 
each, and to examine his Honor’s conclusions on each. For 
example, we are required to find and note the facts in detail re- 
specting each counter-claim. 

We have made this criticism in order to show the occasion 
for the rule, which is not peculiar to this Court, but prevails 
universally in Courts of error, that an exception will not be 
considered which does not specifically and distinctly point out 
the error alleged, and show wherein the error is conceived to 
consist, without the necessity of referring to the pleadings or 
proceedings, except for the purpose of verification of what is 
stated in the exception. 

When we go back to the exceptions of defendant to the re- 
port, they are indefinite. Exception VII, which was sustained 
by the Judge, is as follows: ‘“ Defendant excepts to the re- 
port of referee in this: That he excludes all the counter- 
claims of the defendant, notwithstanding the fact that they 
were of a date subsequent to the claims of the plaintiff.” No 
particular counter-claims are designated to which attention is 
directed, and the only reason assigned why the referee should 
not have excluded the counter-claim is the indefinite one that 

it was of date subsequent to the claim of the plaintiff. The 
reason is certainly an insufficient one. A counterclaim may 
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be later in date than the plaintiff’s claim, and yet bad on many 
accounts. 

We turn to the counter-claim in the report. It is of a note 
not under seal for $142.32, dated 2d October, 1858, payable 
one day after date, made by Brumble to King, The objection 
to this is, that it was barred by the statute of limitations. By 
caleulation, we ascertain that three years (excluding the time 
excluded by statute,) had not elapsed at the date of the action, 
but more than three years had elapsed when the counter-claim 
was pleaded. This presents us with a tangible point of differ- 
ence between the parties. 

We think the law is elear that a plea of set off (as the plea 
in reference to this note is,) or of counter claim, refers to the 
commencement of the action, and mast be true and good at 
that date. Haughton v. Leary, 3 D. & B., 21. And if not 
barred by the statute at that time, it does not become so after- 
wards during the pending of the action. Walker v. Clements, 
15 A. & E.; N.S., 1046; 69 E. C0. L. R. 

We think the defendant should have been allowed this set 
off. We think the decision of the referee excluding this set off, 
is covered by the VII exception of the defendant, which the 
Judge sustained. His Honor committed no error in this re- 
spect. This decision will probably cover many of the counter 
claims. It is not our duty to pick them ont. 

It may not be useless to say here that a payment can never 
go out of date. 

The next point which probably was intended to be made, 
seems to arise upon the Judge’s reling on exception IX of de- 
fendant to the referee’s report. The exception was that the 
report found $2,649.75 due plaintiff, when hie claim was bar- 
red by the statute of limitations, by reason that the agency ot 
defendant’s testator terminated with his office; and when “it 
did not appear that as agent his testator either did, or could by 
the utmost diligence, have collected all or any of the claims 
mentioned in plaintiff’s eomplaint.” 
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On this exception, the Judge held that the statute did not 
bar the plaintiff. 

In this we concur with him, the statute began to run only 
from the demand. 

He further held “ that it was incumbent on the plaintiff to 
show payment, and that defendant is bound only to account 
such, and no payments being shown, no balance can be ascer- 
tained.” 

We do not profess to be able to understand this language 
with certainty, but we may without injustice suppose it to 
mean, that the defendant should not be held liable for any of 
the claims placed in his hands for collection, anless it was 
proved that he had actually collected it. 

We think upon this construction, his Honor’s ruling was er- 
roneous. 

An officer who receives notes for collection, is bound on de- 
mand of settlement : 

1. Either to return the notes, or to show some sufficient 
reason for not doing so. 

2. If the notes are proved to have been solvent when re- 
ceived by him, he is liable, unless he shows that he used rea- 
sonable diligence, and failed to collect them. 

3. He is liable for any sum he is proved to hare collected on 
any given note. 

4. If it be shown that he received any given note, although 
t be not shown that it was insolvent, yet if he fails to return 
it, there is a presumption of fact, that he either colleeted or 
converted it to his own use. 

5. This is a mere presumption of fact, and may be repelled, 
as for example, by evidence that the note could not have been 
collected, or that it has been jost or destroyed by accident, or 
by any other evidence tending to repel the presumption of its 
collection or conversion. 

These principles are drawn from a comparison of the nu- 
merous cases in our Reports on the liability of ccllecting offi- 
eers. They are necessarily general, and may be subject to ex- 
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ceptions, because the question which appears to be presented, 
ie general, and without details permitting of a minute applica- 
tion of the law. 

We think his Honor was right in his judgment respecting 
the receipts given by the Clerk of Cumberland Court, and that 
by French. If King paid the first of these as surety of Brum- 
ble, he is entitled to credit for it. So if French was the agent 
of Brumble and King paid him the amount stated in the re- 
ceipt, we think there was the error stated in his Honor’s rulings. 


Pzr Curiam. Judgment reversed in the respect indicated. 
Case remanded to be proceeded in, &c. Let this opinion be 
certified. 








STATE vo. HENRY HAUSE. 


If a defendant enter upon land, or travel an open way, (the trespass 
charged,) under a dona jide claim of right, he is not criminally guilty 
of a trespass on land under the statute. 


And he is not guilty, if at the time it was done, he believed he had the 
right to enter, or travel on or over the road, because he, and the for. 
mer owners of the land had done so for sixteen or seventeen years. 


(State v. Allen, 68 N. C. Rep. 281; State v. Whitehurst, 70 N. C. Rep. 85.) 


Inpictment, for a trespass on land, tried before Logan, J, 
at Spring Term, 1875, of Livcotn Superior Court. 

The land on which the trespass was alleged to have been 
committed, is an acute angle between the defendant’s Jand and. 
a public road which runs by his place. From defendant’s land 
to the public road, runs a road, which crosses this land at the 
largest opening of the angle. a distance of about torty yards. 

This road was cut fifteen or sixteen years ago, the prosecutor 
not objecting, and has been used by the defendant and prior 
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owners of defendant’s land without any objection from the 
prosecutor, until defendant was notified a short time before the 
finding of this indictment not to come on or trespass on any 
lands of the prosecutor, in the said county of Lincoln. There 
was another road from defendant’s land to the public road, used 
as a mill road, crossing the angle uf land above alluded to at 
its apex, or where the public road and defendant’s land joined. 
The title to the land over which this road ran is in dispute 
between the prosecutor aud the defendant. This road had been 
cut tifteen or sixteen years, and used by defendant and the 
prior owners of his land without objection, until the notice 
before mentioned. 

It was in evidence, that the former owners and occupants of 
the defendant’s land and himself had been crossing this angle 
of the land at different points in getting to the public road for 
more than thirty years, and that through this angle of land 
was the only way they could get to the public road without 
great inconvenience. 

It was also in evidence, that after the defendant had been 
notified not to trespass on the land of the prosecutor, he con- 
tinued to travel these roads, and where a tree had been felled 
across the road near the apex of the angle, he had cut the top 
of the tree off to make a road around the felled tree. 

Tke defendant’s counsel asked the Court tc instruct the jury 
that it was not necessary for the defendant to have the legal 
right to travel the roads above described, but that if he he- 
lieved he had the right because he and the former occupants 
of his land had been using the road fifteen or sixteen years, 
and that former owners had been crossing this land for thirty 
years, without any objection on the part of the prosecutor, 
that if he believed this long usage gave him a liceuse to travel 
these roads, notwithstanding he might be mistaken, he would 
not be guilty. 

His Hvunor charged the jury, that if the defendant had used 
the road for thirty years, it gave him a license to travel over 
it, but that fifteen or sixteen years would not. That the de- 
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fendant had reasonable ground to believe that the land was 
his, and did so believe, he had a right to cut timber on the 
land ; otherwise, he did not. Defendant again excepted. 

There was a verdict of guilty. Motion in arrest of judg- 
ment; motion overruled. Judgment and appeal by the de- 
fendant. 


No counsel in this Court for defendant. 
Attorney General Hargrove, for the State. 


Serriz, J. The manifest object of the act entitled “ An 
act to prevent willful trespasses upon lands and stealing any 
kind of property therefrom,” in the forcible language of Judge 
Borpen, in the State v. Hanks, 66 N.C. Rep. 612, was to keep 
oft “interlopers” and to subject them to indictment if they 
invaded the possession after they had been forbidden to do so. 
If one commits a trespass upon the land of another, his good. 
faith in the matter or ignorance of the true right or title will 
not exonerate him from civil responsibility for the act. 

Bat when the statute affixed to such a trespass the conse- 
quences of a criminal offence, we will not presume that the 
Legislature intended to punish criminally acts committed in 
ignorance, by accident, or under claim of right, and in the bona 
Jide belief that the land is the property of the trespasser, un- 
less the terms of the statute forbid any other construction. 
State v. Dodson, 6 Caldwell. The record in thf8 case states 
that the title to the land on which the alleged trespasses have 
been committed is in dispute between the defendant and the 
prosecutor. 

An attempt to try the title to land by an indictment under 
the statute in question, would be a perversion of its use and 
an abuse of the State’s prerogative, which should not be tol- 
erated by the Courts. 

The defendant’s counsel requested his Honor to instruct the 
jury, “that it was not necessary for the defeudant to have the 
legal right to travel the roads described in the evidence, bu 
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that if he believed he had the right because he, and the prior 
occupants of his land, had been using the road for fifteen or 
sixteen years, and that prior occupants had been crossing this 
angle of land at different points for thirty years, without any 
objection on the point of the prosecutor—that if he believed 
that this long usage gave him a license to travel these roads, 
notwithstanding he might be mistaken, he would not be guilty.” 

To these instructions we think he was entitled. For, con- 
ceding it to be a civil trespass, still if the guilty intent was 
wanting and the entry was made under a bona fide claim of 
right, the defendant was not criminally guilty. 

But his Honor charged the jury, “ that if the defendant had 
used the road for thirty years, it gave him a license to travel 
over it, but that fifteen or sixteen years would not,” thus cut- 
ting off from their consideration the view that the defendant 
may have acted on a bona fide belief that the user of the road’ 
for fifteen or sixteen years gave him a license to travel over it. 
Nor is this error cured by what follows in the charge, “that if 
the defendant had reasonable ground to believe that the land 
was his, and did so believe, he had a right to cut timber on the 
land ; otherwise, he did not.” 

This instruction was not responsive to the prayer, but was 
calculated to mislead the jury. We have often said that the 
Court need not respond in the exact language of the prayer, 
but a failure to give, in substance, the instruction prayed for, 
if the defend&nt be entitled to it, is error. 

There must be a venire de novo. State v. Ellen, 68 N.C. 
Rep. 281; State v. Whitehurst, 70 N. C. Rep. &5. 


Venire de novo. 





Per Curram. 
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STATE v, P. W. PERRY and MATTIE BRIGGS. 


The Superior Courts were deprived of their jurisdiction over the offence 
of Fornication and Adultery, by the act of 1873-74, chap, 176; and 
although a bill was found at the January Term, 1874, before that act 
was ratified, still the Court could not proceed with the trial. 


(State v. Davis, 65 N. C. Rep. 299; Griffin v. Ing, 3 Dev. 358, cited and 
approved.) 





Invicrment for fornication and adultry, tried before his 
Honor, Judge Watts, at the Spring Term, 1874, of Waxe Su- 
perior Court. 

On the trial below, his Honor dismissed the indictment on 
motion of defendants holding that the Court did not have juris- 
diction. Solicitor Cox appealed. 


Attorney General Hargrove, for the State. 
Fuller & Ashe, contra. 


Ropman, J. The case is this: At January Term, 1874, of 
Wake Superior Court the defendants were indicted for forni- 
cation and adultery. 

At February Term, 1874, the sheriff returned the capias 
against Biggs (the female defendant) not to be found, and that 
against Perry executed. Perry then moved to dismiss the 
cause and quash the indictment for want of jurisdiction in the 
Court to try it. His Honor allowed the motion, and judgment 
was entered accordingly, from which the State appealed. i 

Two questions are raised : 

1. Whether the Court at February Term, 1874, had juris- 
dictivn to try the action under the several acts of Assembly re- 
lating to it. : 

2. Whether if it had jurisdiction when the bill was found, 
and hud been deprived of it by an act of the Assembly, passed 
subsequently, but before the motion to dismiss and quash it 
could proceed to try the case, notwithstanding such act. To 
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determine the first question requires a chronological statement 
of the legislation on the subject. 

By the lawin force up to the ratification of the act of 1873~’74, 
which was on 16th February, 1874, and which took effect on 
its ratification, the offence described was a misdemeanor pun- 
ishable by fine and imprisonment at the discretion of the Court. 
(Bat. Rev., chap. 32, sec. 46,) and, consequently, the Superior 
Court had exclusive jurisdiction of a criminal action to pun- 
ish it. 

By the act of 1873-’74, chap. 176, sec. 3, sec, 46 of chap. 32 
of Bat. Rev. which makes fcrnication and adultery a criminal 
offence, was amended by adding to it these words: “ The pun- 
ishment for this offence shall not exceed a fine of fifty dollars, 
or imprisonment for one month.” Now, the Constitution, Art. 
1V, sec. 33, enacts that, “ Justices of the Peace shall have ex- 
clusive original jurisdiction under such regulations as the Gen- 
eral Assembly shall prescribe * * * * of all criminal 
matters arising within their counties where the punishment 
cannot exceed a fine of fifty dollars or imprisonment for one 
month.” As the act of 1873-74 did enact that the punishment 
of the offence in question could not exceed the limit named in 
the Constitution, it would seem clearly to follow that by virtue 
of the act and the Constitution, the exclusive jurisdiction at 
once appertained to a Justice. 

The Assembly had a right by regulations to prescribe under 
what circumstances the Justice should take jurisdiction, and 
what should be the forms of proceedings before him. If none 
had been previously prescribed, it was the duty of the Assem- 
bly to doso. Ifthe Assembly had omitted to do so, the Justice 
would nevertheless under the Constitution have had jurisdic- 
tion under such forms as had been prescribed by common law, 
or by previous acts of Assembly. 

The Assembly, however, by sec. 12 of the act of 1873-74, 
did enact: “ That chap. 33 of an act known as Battle’s Revisal, 
shall be amended by adding thereto as follows: ‘Justices of 
the Peace shall have jurisdiction to try, hear and determine in 
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the manner prescribed in this chapter, criminal actions for the 
offences described in sections,’ &., including section 46 of chap- 
ter 32 of Battle’s Revisal.” 

Now it is contended that by the act, chap. 33 in Bat. Rev., 
sec 119, (act 186869, chap. 178, sub. chap. 4, sec. 67, ratified 
12th April, 1869,) the Assembly has prescribed the circum- 
stances under, and the proceedings by which, a Justice shall 
exercise his jurisdiction over the offences over which by the 
Constitution he has jurisdiction; and that one of the circum- 
stances prescribed is, that the complaint must be made by the 
party injured by the offence; and that as by this oftence as one 
in particular is injured, so that that form of proceeding cannot 
be complied with, therefore, a Justice cannot have jurisdiction 
of this offence at all. In answer to this: 

1. As the Constitution prescribes that whenever the punish- 
ment of an offence shall not exceed a certain limit, a Justice 
shall have jurisdiction to try it; then, whenever the Assembly 
_ reduces the punishment below that limit, it follows that a Jus- 
tice has jurisdiction, even although the Assembly should ex- 
pressly declare that he should not have. The Constitution is 
euperior to any act of Assembly. 

2. But in this case the Assembly by the act of 1873-74, 
has expressly declared that a Justice shall have jurisdiction in 
conformity to the Constitution, and if there be anything in the 
act of 1868-69 which may be construed a3 contradicting the 
act of 1873-"74, in that respect it is repealed pro tanto by the 
last act, or must be construed in -harmony with it. The last 
act must have its way, anything in prior acts to the contrary 
notwithstanding. 

8. It is easy and natural to construe the provision in the act 
of 1868-9, requiring complaint to be made by the party in- 
jured, so as to harmonize it with the act of 1873-4, by hold- 
ing that complaint must be made by such person, when such 
person exists, but if from the nature of the offence, there can 
be no person particularly injured and thus qualified to com- 
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plain, the Justice may issue the warrant on the complaint of 
any person, or upon his own knowledge. 

When there are several statutes relating to the same subject, 
and referring to each other, the several statutes are construed 
as if they formed but one, giving due foree to the latest expres- 
sion of the legislative will, as qualifying former ones, for, as a 
later statute may repeal, it can of course qualify a former one. 
By applying this familiar rule of statutory construction, all the 
various statutes are harmonized. 

The Constitution has its full foree: The aet of 1868—69, has 
its full force as to all offences originally embraced in it; and 
the act of 1873-4, has its full force, except that as to this par- 
ticular offence, the more general intent that a Justice shall have 
jurisdiction, prevails over the particular intent as to the form 
with which it shall be exercised. This rule that the general 
intent prevails over the particular one is familiar in the con- 
struction of all instruments. 

4. To give any other construction to these two statutes 
would be to make the last as far as concerns this offence, totally 
nnil, and of no meaning, whereas the Assembly did certainly 
have a meaning, and there can be no doubt that its meaning 
was to give a Justice jurisdiction of this offence. 

In State v. Davis, 65 N. C., 299, it was held that under the 
act of 1868-’9, a Justice had jurisdiction of an affray which 
consisted of mutual assaults and batteries, because jurisdiction 
was given of assaults, if a party injured complained, and in 
such case there was a party injured who might complain. But 
a Justice had no jurisdiction of an affray where there was no 
party specially injnred, and therefore no one who as such could 
complain, as in a case of persons riding riotously through a 
town. This was because the act did not give jurisdiction of 
affrays eo nomine, but only of assaults, &c. If the act had given 
jurisdiction of affrays eo nomine, then the question would have 
arisen, which arises in this case: Whether when the Constitu- 
tion comes into play, and gives jurisdiction, by the completed 
condition of a legislative act limiting the punishment, that is 
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not to be supreme over all inconsistent legislative provisionsas 
to forms and circumstances. For these reasons, the State vy. 
Davis has no bearing on this question. 

II. Assuming as we think was clearly the case, that the 
Court had jurisdiction when the bill was found; but had been 
deprived of it by the act of 1873-’4, as we think was also the 
case when the motion to dismiss was made. 

We think it clear that the Court could not proceed any 
farther in the case. The Attorney General argues that costs 
having been rightfully incurred by the State, it had a right to 
' go on with the trial and recover the costs against the defen 
dants. But the State had a right to remit these costs, and the 
question comes back, whether the effect of the act was to de- 
prive the Court of jurisdiction. It is difficult to see how a 
Court can proceed to try an offence after it has been deprived 
of juriediction to that end. 

Griffin v. Ing, 3 Dev., 358, was cited by the Attorney Gen 
eral on this point. We think that case an authority against his 
position. In that case the Oourt says: “ Nor can a general 
jurisdiction be ousted but in plain words or as plain implication. 
Such an implication I should deem to arise if a special Court 
were constituted to try conclusively and finally, a particular set 
of controversies,” 

A Court which bas lost jurisdiction of a case, is thenceforth 
in the same position as if it never had it. But as there is not 
any difference of opinion on this point, it is unnecessary to 
elaborate it. 


Psr Ovriam. Judgment affirmed. 
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STATE on the relation of J. N. WHITFORD and wife ». WILLIAM 
FOY and others. 


(There are two other suits on the same guardian bond as that in the 
above case. State ex rel,, Hardy Whitford and wife v. Foy and an- 
other, and State ex rel. J. N. Whitford, Adm’r. &c. v. Foy and another. 
The facts and the points raised are the same in all of them ) 

A party excepting tothe report of a Commissioner, to whom it was re- 
ferred to take an account, must designate particularly the charge or 
credit excepted to, and refer the Court distinctly and clearly to the 
ground of his exception. Exceptions, unaccompanied by such state- 
ment of facts will be overruled; as this Court will not, nor will any 
Court of appeal, examine every item in the account, and the evidence 
bearing on it, upon a general allegation of error. 

A guardian may, without special reason to the contrary, discharge him- 
self by delivering over to the ward upon a settlement, the notes he 
has taken as guardian. 

This Court will not review the finding of a referee as to the commissions 
allowed a guardian, unless such commissions are shown to be grossly 
errorneous. 


This is the same case as was before the Court at January 
Term, 1871, (see 65 N. ©. Rep. 265,) in the statement of 
which by Justice Ropman, the whole facts are fully set out. 

At the last Term it was re-referred to the Olerk of this 
Court to modify and correct his report, which was done, when 
both parties excepted. The exceptions are stated in the opinion 
of the Court. 


Smith & Strong, for the plaintiff. 
Haughton and Battle & Son, for defendant. 





Ropmax, J. When the case was before us at January Term, 
. 1871, (65 N. O. Rep. 265,) we considered and decided on all 
the exceptions to the report of the commissioners then made. 
It was reasonably supposed that in the matters not excepted 
to, the report was correct and satisfactory, and that by correct- 
ing the errors pointed out it would present a true result of the 
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defendant’s dealings as guardian. The order of the Court was 
made upon that idea and directed its Clerk to reform the ac- 
count by rectifying the particular errors. If this order failed 
to meet the merits of the case, if the original report was so 
radically wrong that when reformed as directed, it would not 
legally and fairly exhibit the relative rights of the parties, it 
was open to either party to move to change the form of the 
order and to have an account taken de novo upon the testi- 
mony previously taken, and such other as the parties might 
bring forward. The Court would have heard any application 
of this sort favorably, as tending to the ascertainment of the 
trath, but none such was made. The Clerk now reports that 
he has reformed the former report in the matters in which it 
was held to be erroneus. His report is presumed to be correct, 
and a party excepting must show the error specifically. 

Without reference to any limitations which are imposed on 
this Court as to trying questions of fact, it cannot be expected 
that any Court of appeal, upon a general allegation of error, 
will examine every item in an account and the evidence bear- 
ing on it. The party excepting must designate particularly 
the charge or credit excepted to and refer the Court distinctly 
and clearly to the grounds of his exception. Both parties in 
this case have filed exceptions. Of all of them it may be said 
that they are so wanting in particularity of statement and 
reference as to be unintelligible without an examination of 
both the reports and of all the testimony. It cannot be said 
whether they raise questions of fact or of law, and if of law, 
they are not accompanied by any such statements of the facts 
found as would enable the Court to passon them. It is hardly 
necessary to say that we have not made the examination which 
seems to have been expected of us; it would be impossible for 
the Court to do it, and it is neither the duty or the right of 
any member to do it. 

Plaintiffs’ exceptions, in substance : 

1. That plaintiff is required to receive payment of part of 
his demand in notes and judgments in the hands of defendant. 
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It cannot be doubted that a guardian may discharge himself 
by delivering over to the ward upon a settlement, the notes 
which he has taken as guardian, provided there be no special 
reason to the contrary. Here no reason whatever is alleged 
against the applicability of the general rule. It is not even 
specified in particular what notes the plaintiff objects to re- 
ceiving. Nothing is stated from which it may be seen that 
the report is erroneous, and the exception is accordingly over- 
ruled. 

2. That it is found that plaintiff is entitled in cash to $2,304.27, 
when by the former report he was found entitled to $2,500. 

The same observation may be made as was made to the 
former exception. No statement of facts is made from which 
the matter excepted to can be inquired into. No reason is 
assigned except that the present report differs from the former 
one, which it may do, without being necessarily erroneous. 
This exception is overruled. 

3. That the amount due plaintiff should be increased by 
$525.17 which defendant should have collected on the Hill. 
notes. 

There is no statement of the facts relating to these notes 
from which the Court can judge of the merits of the exception. 

No part of the report is referred to in which suchfa statement is 
contained. No error is shown, and the exception is therefore- 
overruled. 

Defendants’ exceptions, in substance : 

1. That defendant is found by the first report to have on. 

_hand notes, &c., to a large amount, but in the present report he 
is only credited with a small part of them, and that the residue 
of the notes is not disposed of in any manner. 

If the defendant means to put in issue his right to pay his 
ward in any particular note instead of in cash, he ought to. 
have presented such a definite and particular statement of facts. 
as would have enabled the Coart to pass intelligently on the. 
question. Though the two reports be aa stated, the last is not 
necessarily erroneous. } 

34 
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If a guardian has received for his ward an amount of notes 
which have become worthless without his fault, they belong to 
his ward. If he also received money, that money subject to 
the proper credits for disbursements, &c., also belongs to the 
ward. 

Perhaps the guardian has on hand notes payable to him as 
guardian for a larger amount than his indebtedness to the 
ward. That state of things can arise only in two ways that 
occur to us at present. He has either loaned out money or 
sold property of his own, and taken notes payable to himself 
as guardian. Or it may be, that he has paid debts for his ward 
out of hisown money. It was said when the case was here 
before, that in such a case as the last supposed, questions of 
difficulty would be presented, and the attention of counsel was 
invited to their consideration in case they should arise. It 
might have been expected that if it was desired to present any 
such questions, the facts would have been plainly and exactly 
stated, so that the equities between the parties might be made 
to appear. But there is no such statement, and we are unable 
to see what is the question intended to be presented. No er- 
ror is shown, and the exception is overruled. 

2. That defendant is required to pay a certain sum in cash, 
althongh he has notes to a larger amount than his indebtedness. 
This is not necessarily erroneous, and there is no statement ot 
facts from which error, if it exists, may be seen. If the guar- 
dian has received money, he ought to pay it, unless he shows 
some valid reason for retaining it. He states no facte furnish- 
ing any reason. No error is shown, and the exception is over- 
ruled. 

8 and 4. Relate to the amount of commissions. This Court 
‘will not review the finding of a referee on that matter, unless 
‘shown to be grossly erroneous. In the present case they are 
inet shown to be insufficient. Exception overruled. 

Pzx Overam. Report confirmed. A judgment may be 
‘drawn accordingly. Neither party will recover costs in this 
Oourt. 
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R. J. MILLSAPS 0. REBECCA McCORMICK and another. 


An obvious and palpable mistake, which a Court would correct of course 
on motion, needs no correction and may be disregarded. 


The burden of proving an affirmative defence is on the party who makes 
it. Therefore, it is necessary for the heirs to prove, that their posses- 
sion of certain land, outside of the dower, was adverse to the plaintiff 
who claimed under a Sheriff's deed, when they allege such a fact. 


Crvi action for the recovery of real property, tried before 
Clarke, J., at the Special (January) Term, 1874, of Ropesow 
Superior Court. 

All the facts relating to the points decided are fully stated in 
the opinion of the Court. 


Leitch and N. A. MoLean, for defendant. 
NV. Mciean and McKay, for the plaintiffs. 


Ropman, J. The plaintiff claims the land in controversy 
under a sale by the sheriff of Robeson county, under an ex- 
ecution from the County Court of that county, at the instance 
of McLean against John McCormick, the father of the defend- 
ants. The sale was 22d of August, 1842. Jacob Blount 
became the purchaser and tho sheriff made a deed to him, the 
sufficiency of which is one of the questions made on this ap- 
peal. The deed is dated 20th September, 1842. The partic- 
ular matter in which it is alleged to be insufficient will be 
stated hereafter. 

it does not appear when or how the plaintiff obtained the 
title of Blount, but it seems not to have been questioned on 
the trial that he had obtained it. As the case discloses no 
question on this point, we assume that none was made below. 

John McOormick, the ancestor of defendants, died after the 
teste and before the return day of the execution, and the sale 
was before the return day. It does not appear, therefore, to 


have been irregular. 
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Among the exhibits attached to the record is a return by the 
sheriff, that on the 22d of November, 1842, he assigned dower 
in the lands of the said John McCormick to his widow Milly, 
who, it was proved, died shortly before the commencement of 
this action, which was on 4th of February, 1873. 

It does not appear that this report was ever confirmed by 
the County Court. But as no question was made on that 
point, we assume that the assignment of dower was regular. 

The plaintiff proved that the widow and the defendants had 
lived upon the land ever since the death of John McCormick 
in 1842. 

The defendants, by their answer, alleged that they had held 
and occupied the lands described infthe complaint since 1842, 
adversely to the plaintiff, and that he was thereby barred of a 
recovery. 

It is not stated anywhere in the record, and it seems not to 
have been in evidence upon the trial below, whether the de- 
fendants occupied the part of the land assigned to the widow 
for dower only, or that and the residue also. 

The defendants requested the Judge to charge the jury : 

1. That the deed from the sheriff was insufficient to convey 
the estate of John McCormick to Blount. 

2. “ And that having failed to prove that defendants were 
occupying the premises within the lines of the dower land, 
that this possession was adverse to that of the plaintiff, and 
being barred by lapse of time, the plaintiff could not recover.” 

The Judge declined so to charge. The instructions which 
the Judge did give the jury are not set forth, and as the ap 
pellant makes out the case, it must be presumed that there 
could be no exception taken to the instructions given, except 
that they did not contain those asked for and declined. 

The jury found a verdict for plaintiff for the whole of the 
land included in the sheriff’s deed. 

1. As to the first point respecting the sufficiency of the 
sheriff ’s deed : 

The deed is in the usual form except as presently stated. 
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It recites the judgment, execution, sale and purchase by Blount, 
and the payment of the price by him, and then conveys to him 
and his heirs “all the right, title, claim and demand of him 
the said John A. Rowland, sheriff, in the lands aforesaid, 
lying and being,” &c., describing the lands. 

The argument for the defendant is that the estate of their 
ancestor, John McCormick, was not conveyed. 

The meaning of a deed is to be gathered from the whole of 
ite language, and we think that, considering the recitals, it 
must be evident that the sheriff intended to convey, not his 
own estate, which was confessedly nothing, but that of the de- 
fendant in the execution, McCormick, and that his own name 
was inadvertently and by mistake written for that of McCor- 
mick. 

The deed of a sheriff is in execufion of a power given to 
him by the process of the Court. It must be, therefore, under 
the control of the Court. 

It cannot be doubted that if this mistake had been discover- 
ed during the life time of the sheriff, and. before he went out 
of office, it could have been corrected by him, and that the 
County Court of Robeson would have compelled him to give 
the purchaser a deed correct in form. 

The act of 1838, Rev. Code, ch. 37, s. 30, provides that if a 
purchaser at a sheriff’s sale fails to get a deed before the sheriff 
who sells goes out of office, the sheriff may make it afterwards; 
and that if the sheriff dies or goes out of the State, his succes- 
gor may make the deed. Jeler v. Andrews, 66 N. C., 552. It 
would seem to be clear, therefore, that if the present deed is 
defective, the successor of the sheriff who executed it, could be 
compelled by the Superior Court of Robeson to execute a new 
deed to the purchaser. It follows that the Court can now cor- 
rect this deed, and no reason is seen why it could not have cor- 
rected, it on motion during the trial of this snit. 

An obvious and palpable mistake which a Court would cor- 
rect of course on motion, needs no correction, and may be dis- 


regarded. 
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We think the Judge was justified in declining the instruc- 
tion requested respecting the sheriff’s deed. 

2. As to the proof of adverse possession. 

The instruction asked by defendants, assumes that inasmuch 
as the plaintiff having shown that the defendants were in pos- 
session of some part of the premises when the action began, 
(as he was bound to do,) and not having shown that they had 
not been in possession of the part outside the dower limits’ 
since 1842, it was to be presumed that they had been in such 
possession. 

Clearly there had been no adverse possession of the dower 
land for twenty years. The possession of the widow, and of 
her children living with her by her consent, was consis- 
tent with the title of the plaintiff, and not adverse during her 
life. 

As to the rest of the land. The burden of proving an affir- 
mative defence is on the party who makes it. Here the de- 
fence of the heirs was an adverse possession of this land by 
the heirs for twenty years. The burden was on them to prove 
that they had so possessed this part of the land. 

The oecupation by the widow of any part of her dower land, 
was an occnpation of the whole of that but of no more; and so 
of the oceupation of any one elee under her, it could not ex- 
tend by construction of law beyond her dower lines. If in 
fact it extended beyond those lines, it was a distinct possession 
adverse to the plaintiff which, if continued long enough, might 
have ripened into a title. But it was for the defendants to 
prove the fact of the possession affirmatively, and not for the 
plaintiff to disprove it. 

We see no error in his Honor in declining to give the in- 
structions asked for. 


Per Cvriam. Judgment affirmed. 
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LEVI WEINSTEIN and others 1. THE COMMISSIONERS OF THE 
CITY OF NEWBERN. 


The Commissioners of the city of Newbern have the power under their 
amended charter to levy and collect for current expenses, taxes to the 
amount of $6,000, observing in such collection the equation and limi- 
tation prescribed in the Constitution. But they have no authority to 
collect taxes to pay ‘‘new debts,” unless the proposition is submitted 
to the voters of the town, even though commanded by mandamus, 


This was an application for an insunctron by the plaintiffs 
to restrain the defendants from collecting certain taxes, heard 
before Clarke, J.,in the county of Craven, at Chambers, 
‘June 2d, 1874. 

His Honor vacated the first restraining order granted, 
whereupon the plaintiffs appealed. 

The facts are fully set out in the opinion of the Court. 


Smith & Strong and Haughton, for appellants. 
Seymour and Pou, contra. 


Bynum, J. The amendment to the charter of the city of 
Newbern, ratified the 6th of April, 1871, limiting the taxation 
for all purposes to $6,000, and for other purposes, if valid, 
might defeat the objects of the charter itself by putting an end 
to all city government, for the want of means for its due sup- 
port and efficient administration. We express no opinion 
upon its validity, because the case turns upon the provisions 
of the Constitution. 

Article VII, sec. 7, of the Constitution provides that “no 
county, city, town or other municipal corporation, shall con- 
tract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same, except 
for the necessary expenses thereof, unless by a vote of a ma- 
jority of the qualified voters therein.” 
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If the defendants had demurred to the complaint, which 
alleges only the violation of the amendment limiting the taxa- 
tion to $6,000 for all purposes, and does not allege that the tax 
levied is more than is required for the current expenses of the 
city, the question would have been presented, whether that 
amendment is not null and void, as much so as a similar act 
would be, limiting the annual State taxation. But the answer 
has supplied the sufficiency of the complaint. The answer, in 
substance, admits the allegations of the plaintiffs, and then 
proceeds to state the amount and purposes of the tax levied; 
from which it appears that the city government has levied for 
current expenses one-half of one per vent. upon real property, 
which is estimated to yield $4,000, and taxes upon licenses, 
which will aggregate $2,000 one-half of which is appropriated 
to current expenses and the other to the payment of debts 
contracted prior to April, 1871, and one dollar upon the poll, 
estimated at $200, which is not specifically appropriated. 

The answer further discloses the fact that additional taxes 
have been levied upon the taxable property of the city, amount- 
ing to over $6,000 for the purpose of paying debts contracted 
prior to 1871, and to discharge certain sums commanded to be 
paid by virtue of sundry writs of mandamus, issued against 
the city. 

It thus sufficiently appears that the current expenses of the 
city are abuut the sum of $6,000. Unquestionably the city 
has the right to levy and collect that sum to defray the necee- 
sary current expenses of the city government. In the collec- 
tion of that tax the equation and limitation, prescribed by the 
Constitution, are to be observed. 

The residue of the taxes, assessed for the payment of debts 
contracted prior to the 6th of April, 1871, as the case now dis- 
closes the facts, cannot be collected, nor can they be collected 
to meet the requirements of the writs of mandamus. 

The answer sets forth that these debts were contracted prior 
to 1871. If ithad appeared that they accrued prior to the 
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| adoption of the Constitution, that would have constituted them 
onm what is called “old debts,” and for their payment the city has 
the right to levy and collect taxes without regard to either 

fr equation or limitation. 
> Whether this indebtedness was of that character, was a fact 
peculiarly within the knowledge of the defendants; and their 
answer, which, by the rules of pleading, is to be taken most 
strongly against them, having failed to show the fact, this 
Court cannot intend that the debts were created prior to the 
adoption of the Constitution. We are bound, then, to assume 
that they were made since, and are what are called new debts. 
Their payment, then, is to be governed by the before recited 
7th section of the 7th article of the Constitution—that is, the 
tax cannot be levied or collected} unless by a vote of the qual- 

ified voters in the city. 

Doubtless this wise provision of the Constitution was 
intended to prohibit these corporations from burdening the 
citizens with debts contracted without their knowledge or con- 
sent. It therefore, by this action, requires these corporations 
hereafter, “pay as they go,” unless it is otherwise directed by 
the tax-payers at the ballot-box. 

But suppose these corporations do not pay as they go, but 
allow deficiencies to accumulate from year to year by collecting 
annually a less tax than is sufficient to meet the current expenses. 
This they call a “floating debt,” and such may be the character 
of the debt in our case. Is this not “contracting a debt” in 
the sense of the before quoted section of the Constitution, and 
therefore prohibited, unless allowed by the vote of the tax 
payers? If by inadvertence or other unexpected contingency, 
the tax of one year should fall sort of defraying the necessary 
current expenses, such deficit could hardly fall within the pro- 
hibition, and it would be within the power and it would be the 
duty of the corporation to cover the deficiency by the assess- 
ment of thesucceeding year. But when these municipal bodies, 
instead of pursuing this course, intentionally allow and encour- 
age these annual accretions of debt, until they become “a 
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debt” in the sense of the law, the interesting question is pre- 
sented, whether this is not the very evil provided against by 
the Constitution, and therefore, that this contracted debt is 
void, unless it shall be assumed by a popular vote. If these 
debts may be contracted by indirection and be valid, it would 
be difficult to see the use of the prohibition in the Constitu- 
tion. How it would be, we do not decide, and we throw out 
the suggestion because this may bea debt of that character, 
and as such must be dealt with by the corporation and the tax 
payers. 

We have said that no tax can be levied and collected to pay 
the debt incurred prior to 1871, because it does not appear to 
be an “old debt,” and, for the same reason, taxes cannot be 
assessed for the payment ¢f the debts which are called for by 
the writs of mandamus. It does not appear that they were 
contracted prior to 1868, the date of the Constitution. The 
fact that the corporation, by neglect or design, has allowed 
these mandatory writs to issue, cannot have the effect of dis- 
pensing with a eonstitutional provision. That is a matter 
between debtor and creditor, not now before us. Our duty is 
to enforce the law as it is written. 

It was error in his Honor to dissolved the injunction alto- 
gether, and therefore his judgment must be reversed and the 
injunction continued as to the assessment and collection of all 
taxes in excess of $6,000, the estimated amount of the current 
expenses. In the assessment of that tax the city corporation 
is to be governed by the rule of equation and limitation pre- 
scribed by law. 

Judgment reversed in part, and the cause remanded. 


Per Cvrmm. Judgment accordingly. 
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ED. H. HICKS, Exec’r. o. THOS. E. SKINNER and wife and others, 


A purchaser at execution sale does not occupy the same ground thata 
purchaser of the legal title for value and without notice, does; the 
former buys subject to all equities against the defendant, whether he 
knows of them or not, 

An ante-nuptial contract, entered into between a husband whose domi- 
cil was in North Carolina and a wife whose domicil was in New York, 
and which was duly registered in New York, but not in North Caro- 
lina, is good against the creditors of the husband, although the prop- 
erty was removed to North Carolina, and changed from what it origi- 
nally was when the contract was signed. 


This was a crv action, to snbject a certain fund in the 
hands of B. F. Moore, Esq., to the payment-of a judgment 
obtained by the plaintiff, and for other purposes, tried before 
his Honor, Judge Tourgee, at the Special (January) Term, 
1874, of Waxs Superior Court. 

It had. been referred to Commissioner J. J. Davis, who re- 
ported the facts, and the case was tried in the Court belcw on 
exceptions to that report. His Honor being of opinion with 
the plaintiff, decreed accordingly, from which decree the de- 
fendants appealed. 

In this Court, the principal inquiry was as to the equities of 
the feme covert defendant, to the fund reported ; and all the tacts 
bearing on that question are fully set out in the opinion of 
Justice Ropman, and in the dissenting opinion of Justice 
Brnoum. 


Moore & Gatling, for appellants. 
Smith & Strong, Fowle, Haywood and Batchelor, contra. 





Ropman, J. The fund in controversy represents by agree- 
ment of the parties, a certain lot in Raleigh and certain furni- 
ture, The plaintiff claims title by purchase at a sale under 
execution at the instance of one Holleman, who recovered 
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judgment against Thomas E. Skinner at March Term, 1867, of 
Wake Superior Court. The sale was on 30th March, 1868. 
The plaintiff is also a judgment creditor of Thomas E. Skinner 
and of Charles W. Skinner. 

This is the plaintiff’s title, and it is clear, that if the prop- 
erty was legally in Thomas E. Skinner, as plaintiff contends 
it was, his title is good, unless it is defeated by some equity 
which the law will uphold against him. It must be borne in 
mind that he is a purchaser at execution sale, and that such a 
purchaser does not occupy in this State, the same ground that 
a purchaser of the legal title for value, and without notice, does. 
Such a purchaser gets a title unaffected by any contrary equity ; 
but a purchaser under execution, buys subject to all equities 
against the defendant, whether he knows of them or not. If 
therefore there had been no conveyance to Womble, and the 
legal title liad been in Thomas E. Skiuner at the time of the 
plaintiff’s purchase, he would have bought just as he did, sub- 
ject to all equities against Thomas E. Skinner. Freeman v. 
Hill,1 D. & B. Eq., 389; Polk v. Gallant, 2 D. & B. Eq., 
395, Vannoy v. Martin, 6 Ire. Eq., 169; Johnson v. Lea, 
Bus. Eq., 43. 

Of course this does not mean literally all equities which 
would be good against the defendant in the execution. It must 
be limited to equities bona fide created by him, and not fraudu- 
lent either in fact or by construction of law, as to his creditors. 
Davidson v. Cowan, 1 Dev. Eq., 470. 

The defendant, Mrs. Anne E. Skinner, contends that she 
had an equitable claim to the property, which was valid against 
her husband, Thomas E. Skinner, which was bona fide, and 
not fraudulent as to his creditors ; and which was consequently 
valid against them, and will be upheld against the title of the 
plaintiff. 

This equity she bases upon the facts found by the referee ; 
and in order to pass on it, it will be necessary to review the 
material facts which he finds. 

The lot was conveyed to Thomas E. Skinner in September, 
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1859, by deed from A. M. Lewis and others. The considera- 
tion recited is $6,000. We will not stop here now to consid- 
er with whose money this consideration was paid, or any con- 
sequences which may flow from its payment by one person or 
another. On 30th October, 1865, Thomas E. Skinner convey- 
ed the lot and certain furniture then in the dwelling on it, to 
Jordan Womble in trust for the separate use of the said Anne, 
his wife. At that time Thomas E. Skinner was insolvent, and 
the plaintiff contends that this deed was fraudulent and void 
as to his creditors, as being either without consideration, or 
upon a false and fraudulent consideration. 

Without going at present, into a farther statement of the 
facts on which Mrs. Skinner grounds her equity, we stop here 
to examine this deed to Womble, and ascertain its exact weight 
and bearing in this controversy. The dced (which is made an 
exhibit) recites, in substance, that “ Whereas, when Thomas 
E. Skinner contracted to buy the lot, and to build thereon, it 
was agreed between him and his wife, that she should furnish 
the funds to pay for the same out of her separate estate, secured 
by a marriage settlement dated 8th May, 1854, and that the 
lot should be secured to her separate use, which was never 
done, but the deed was by over sight made to him. And 
whereas, the furniture was purchased with her money, and as 
her sole property. 

And whereas, his father, Charles W. Skinner, had assigned 
to Womble, as trustee for the said wife, certain notes made by 
him (Thomas E. Skinner) as principal, and by Charles W. 
Skinner, jr., as his surety of large amount, and certain other 
notes to which Charles W. Skinner, jr., was principal, and 
Thomas E. Skinner, surety, and the said wife had agreed to 
surrender said bonds to said Thomas E. Skinner, and to re- 
lease him from the same. 

Therefore, he (Thomas E. Skinner) conveys to Womble the 
said lot and furnitnre, in trust for the sole and separate use of 
his said wife Anne, &c. 

The plaintiff contends that so much of the. consideration 
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recited as consists of the surrender of the notes of Thomas E. 
Skinner is fraudulent and part of the conspiracy between the 
parties to defraud the creditors of Charles W. Skinner. 

It is clear and is conceded that the assignment of the notes 
of Thomas E. Skinner to Womble by Charles W. Skinner, 
who was insolvent at tne time, was voluntary, and was there- 
fore fraudulent and void as to his creditors. Neither Womble 
or Mrs. Skinner owned or could lawfully release or surrender 
the notes. The surrender which was actually made was void, 
and the parties to the notes, (notwithstanding they have prob- 
ably been destroyed,) are still liable to the personal represen- 
tative of Charles W. Skinner for the benefit of his creditors. 
To that extent the consideration for the deed failed. But the 
agreement to surrender the notes was not a fraud upon any 
party to the deed nor upon the creditors of Thomas E. Skin- 
ner, which character alone the plaintiff claims in this action. 
It is clearly distinct and separate from the other consideration 
recited, viz: the equity of Mrs. Skinner, and did not neces- 
sarily infest and vitiate the whole deed. It neither supported 
or impaired the deed. If Mra. Skinner had an equity by 
virtue of which a Oourt would have enforced the execution of 
a settloment of the property to her separate use, she did not 
lose that equity, because in the deed by which her husband 
undertook to do what a Court of equity would have compelled 
him to do, he recited a false consideration in addition to the 
trae one. With that recital she had nothing to do. If, on the 
contrary, Mrs. Skinner had no equity for a settlement which a 
Oourt would have enforced, then it is admitted that the deed 
to Womble was voluntary, and therefore fraudulent and void 
as to the creditors of her husband. 

It is thus seen that the deed to Womble may be put out of 
the way as not affecting the real merits of the controversy. 

The main question is, did Mrs. Skinner have an equity to 
have this property settled on her ? 

That question we proceed to consider. The material facts 


concerning it are fully reported by the referee, whose report 
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we take occasion to say is creditable to his ability and industry. 
In brief they are these : 

On 8th of May, 1854, Thomae E. Skinner being about to 
marry Anne 8. Ludlow, then a resident of New York, the two 
entered into a written contract, by which (in substance and as 
accurately as there is any occasion here to state it,) he agreed 
that her property should continue hers, notwithstanding the 
marriage, and that she should have power to control and dis- 
pose thereof as if she were a feme sole. The property con- 
sisted exclusively of bonds and mortgages, which were in the 
possession of her guardian, who was her father and resided in 
New York. 

The marriage took place in New Youk on the day of the 
execution of the contract. The contract was duly recorded 
there. It gave to the wife substantially or precisely the rights 
in and over her property which she would have had by the 
laws of New York if no express contract had been made. It 
was never registered in North Carolina, but contained no pro- 
vision unlawfal in that State, or contrary to its policy. 

The domicil of origin of Thomas E. Skinner was North 
Carolina, and that domicil remained unchanged at the marriage. 
There is no evidence that the parties contemplated or con- 
tracted in reference to any particular domicil or place of resi- 
denceafter marriage. The hasband had just become a licensed 
ministsr, and was probably open to any acceptable call from 
any quarter. He and his wife did in fact goto Petersburg 
and remained there for a year before coming to North Caro- 
lina. It must be held, however, that upon the marriage, the 
domicil of the wife by construction of law, became that of the 
hnsband, viz: North Carolina. Smith v. Morehead, 6 Jones 
Eq., 8360; Story Confl. of Laws, sec. 195; Ford v. Ford, 14 
Mart. La. R. 574. 

In 1855 the husband and wife took up their residence in 
Raleigh, North Osrolina. In 1856 she executed to him a 
power of attorney to collect all debts dne to her, and under 
this he did receive at various times up to 4th December, 1860, 
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sums amounting in all to $45,469.62. The first time the hus- 
band received any of the wife’s money was on 8th May, 1857. 

We pause here again in the statement of the facts, for the 
purpose of determining;what was the effect of the ante nuptial 
contract of May, 1854, upon the property of the intended wife. 

It is admitted that it was valid in New York to all intents 
and purposes. By force of it, as well as of the general law of 
that State, the estate of the wife in her choses in action re- 
mained just what it was before her marriage. The husband 
was not even a trustee for his wife. He acquired no estate 
legal or equitable. He was not authorized to receive payment 
of her choses in action except by her consent, and as her agent. 

It is also admitted that it was binding on the parties every- 
where. Story Confl. Laws, sec. 184, 1, sec. 241. Zrimbey v. 
Vignier, 1 Bing., N. O. Rep., 151. 

It must also be admitted, and we suppose it to be, that but 
for the act of 1785, (Rev. Stat., chap. 37, sec. 29,) the contract 
in question would have had the same force and effect in North 
Carolina, after the removal of the parties and of the property 
here, which it had in New York. 

We conceive that it must also be admitted that if the wife 
had personally, or by any agent, brought her money to this 
State, and purchased land with it, taking a deed to her separate 
use, such deed would have been valid. 

The learned counsel for the plaintiff contends however: 

1. That the matrimonial domicil of Thomas E. Skinner and 
of his wife was North Oarolina. 

2. That the ante-nuptial contractjis presumed to have been 
made in reference to the laws of this State, and to have been 
intended to be, and was governed by the laws of this State in 
reference to its construction, and also as to the formalities of 
its proof and registration ; and 

8. That as it was not registered in North Carolina, by the 
act of 1785, it was void as to the creditors of Thomas E. Skin- 
ner, and that the property of the wife was brought into this 
State and put (it must be with or without her consent) in a 
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tangible shape so as to be susceptible of levy under execution, 
it hecame liable to such levy for the debts of her husband. 

We have already said that upon the marriage the domicile of 
the husband became by construction of law, that of the wife. 

The rule of law 1s, that the construction of a contract is in 
general to be governed by the law of the place where it is made. 
Story Confl. Laws, 8. 278 and 278,a. But if it appears clearly 
to have been intended to be performed elsewhere, then the 
construction is to be governed by the law of the place where it 
is intended to be performed. Le Beton v. Miles & Paige 
261; Le Beton v. Nourchet, 3 Marl. La., 60. But this means 
nothing more than that where it can be gathered from the 
terms of the contract, or from the circumstances attending it, 
that the partics intending it to be governed by the law of some 
certain place other than that of its making, the law of such 
place as to its construction, becomes a part of the contract as 
if it had been inserted in it. It is only a question of intent, 
and not one of positive law. 

I am not aware of any case that holds that where the domi- 
cile of the husband becomes merely by construction of law that 
of the wife, and there is no other evidence that the law of his 
domicile was looked to as the place where the contract was to 
be performed, such domicile governs the construction of the 
contract. 

The question however here is not one of construction, but 
of registration ; and not only am I not aware of any authority 
that the law of the constructive matrimonial domicile governs 
in that respect, but I think there is some authority, and con- 
clusive reason, to the contrary, and that as to such matters, the 
lew loci contractus geverns. Story Confl. Laws, s. 242, (1) 242 a. 
Trimbey v. Vignier, 1 Bing. N. C., 151; Wander v. Waun- 
der,9 Bligh. R. III; Story Conf. Laws, s. 276, 276a; 372, 
872a. 

In s. 282, Story says: In general it may be said that if no 
place of performance is stated, or the contract may indifferently 
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be performed any where, it ought to be referred to the lew loci 
contractus. Don v. Lipman, 5 Olarke & Fin. R. 1. 

In Wilder, succession of 22 La., An. 219, the husband was 
domiciled in Louisiana and the wife in Mississippi where the 
marriage took place. Immediately after the marriage they 
removed to Louisiana, and resided there until the husband’s 
death. The Court say that the form of the contract was to be 
governed by the lew loci actus, but its effect by that of 
Louisiana. 

In Wharton, Confl. Laws, s. 419, it is said “ Where by local 
legislation certain forms are necessary to the validity of certain 
contracts (2, 9, registry, enrollment, acknowledgement before a 
magistrate or notary,) there the place where those forms are 
complied with, is to be regarded as the place of contract.” He 
cites Lavigny VIII., 371. In sect. 429 he says, where there 
are several possible local laws, that is to be applied which is 
most favorable to the contract. In sec. 676 he says, that all 
modern jurists concur, that it is sufficient if a contract be au- 
thenticated according to the law of the place where it is made. 

In the United States Bank v. Lee, 13 Peters, the Supreme 
Court of the United States expresses the opinion that a statute 
of Maryland similar in its supposed effect to ours of 1785, was 
not intended to operate on contracts made out of the State. 

See also Adams v. Hayes, 2 Ire., 361. 

Now as to the reason of the proposition. Where there is a 
place clearly fixed by the contract in which it is to be perform- 
ed, it may not be unreasonable to suppose that the parties in- 
tended to authenticate it according to the law of that place, 
and if they have omitted to do so, it may be because they have 
abandoned the contract. But where no such place is fixed in 
any way, and the contract is one which by its nature must be 
performed wherever the parties may at any time be, no such 
presumption of intent can be made. To hold that the law of 
the constructive domicile after marriage governs the authenti- 
.cation and publication of an ante-nuptial contract, as by regis- 

‘tration, would in most cases be a fraud upon the wife. She is 
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presumed to know the law of the State of her domicile at the 
time she contracts, but she cannot be presumed to know the 
law of another State, becauee it is the domicile of her intended 
hasband. The marriage may not take place for months after 
the execution of the contract, and in the meanwhile the actual 
domicil of the husband may change without her consent, or 
even knowledge, and she cannot be justly be held to contract 
with an intent to subject the contract to the law of a place 
which she may not know. 

We conclude that the contract did not require registration i in 
North Carolina, to make it valid here, but was governed in 
that respect by the law of New York where the domicile of the 
wife was when it was made. 

This point being established, it is an adjudged question, that 
the removal of the property by the parties to North Carolina 
in 1855, did not invalidate the wife’s right. 

The question was decided in United States Bank v. Lee, 
13 Peters 107. In 1809 Richard Bland Lee and his wife 
Elizabeth resided in Virginia. He was then largely indebted 
to Judge Washington, and he and she joined ina deed whereby 
she relinquished her right of dower in certain lands belong- 
ing to him, and also conveyed lands belonging to her to 
trustees to secure that debt, which was afterwards paid by a 
sale of her land. In consideration of her execution of that 
deed, the husband conveyed to trustees certain slaves for her 
separate use, and this deed was duly recorded in Virginia. 
In 1814 Lee and his wife removed to the District of Oo- 
lumbia, taking with them the slaves, which remained in his 
apparent possession{with the acquiescence of his wife, and he 
obtained credit upon their supposed ownership, Some of them 
he sold to supply the wants of his family, with her like silent 
acquiescence. In 1817 he borrowed $6,000 from the U. 8. 
Bank, and gave a deed in trust on the slaves to secure it. He 
died insolvent in 1827, and in 1834, the Bank filed a bill 
against Mrs. Lee and her trustees to compel a surrender and 
sale of the slaves to pay the debt to it. It was contended, 
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that although the deed of 1809 was valid in Virginia, yet when 
the parties removed with the property to the District of Co- 
lumbia, the property became liable to the creditors of the hus- 
band in the District, because of a law of Maryland in force in 
the city of Washington,) where the parties and the slaves 
lived,) which declared that no goods, &c., whereof the vendor 
shall remain in possession shall pass, or any property therein 
be transferred to a purchaser, &c., unless the sale be by writing 
proved and recorded in the county where the seller resides 
within twenty days ofter the making thereof. (Act of Mary- 
Jand 1729, chap. 8, sec. 5.) 

Catron, J., delivering the opinion of the Court, says: “ The 
statute has no reference to a case where the title has been 
vested by the laws of another State, but operates only on sales, 
mortgages and gifts made in Maryland. The writing is to be 
recorded in the same county where the seller shall reside when 
it is executed. The seller, R. B. Lee, residing in Virginia, it 
was impossible for Mrs. Lee to comply with this act. That 
the Virginia deed secured to Mrs. Lee the same rights here 
that it did in Virginia we apprehend to be, to some extent, an 
adjudged question.” He then cites Smith v. Burch, 3 Har. 
& Johns. (Md.), and Crenshaw v. Anthony, Martin & -Yer. 
(Ten.) 110. | 

The plaintiff’s bill was dismissed. 

In DeLane v. Moore, 14 Howard S. 0. 253, decided in 1852, 
the facts in substance were, that Mrs. DeLane, a widow re- 
siding in South Carolina, in eontemplation of marriage with 
John Yancey, entered into an ante-nuptial contract, whereby 
certain slaves were agreed to be settled to her separate use. 
There was no conveyance to a trustee. The marriage took 
place and the deed, or a copy of it, was recorded in South 
Carolina, but not, it seems, in exact compliance with the laws 
of that State. Afterwards the parties removed to Alabama, 
where after the death of the wite the husband sold the slaves 
to one Gover. The bill was brought by the representative of 
the wife against the administrator of Gover to recover the 




















JUNE TERM, 1874. 





Hioxs, Exec’r., v. SKINNER and wife ef al. 





slaves. The Court (by Danrmt, J.,) say: “It has been made 
a ground of defence in the answers in the Court below, and it 
has also been insisted on in the argument here, that admitting 
the ante-nuptial contract to have been recorded in the State of 
South Carolina, and in consequence thereof to have been so 
operative as to affect with notice creditors and purchasers 
within that State, yet that upon the removal of the parties 
carrying with them the property into another State or juris- 
diction, the influence of the contract for the protection of the 
property would be wholly destroyed and the subject attempted 
to be secured would be open to claims by creditors or pur- 
chasers subsequently coming into existence. The position 
here advanced is not now assumed ‘for the first time in argu- 
ment in this Court. It has upon a former occasion been 
pressed upon its attention and has been Jooked into with care, 
and unless it be the intention of the Court to retrace the course 
heretofore adopted, this may now he, as it formerly was called, 
an adjudged question.” He then cites with approval the case 
of U.S. Bank v. Lee. In Adams v. Hayes, 2 Ired. 361, it is 
admitted that a parol gift of slaves made in South Carolina, 
good at common Jaw which prevails in that State as to such 
gift, would be good after the property is brought here, not- 
withstanding our law requiring such gifts to be in writing and 
registered, aud it does not seem to have been thought that it 
would make any difference whether at the time of the gift the 
property was intended to be brought here or not. In our 
opinion it is not a matter of any importance whether the con- 
traet was technically executed or executory, so far as it concerns 
the question now before us. In equity, what is agreed to be 
done is considered as done, whenever such a conclusion is neces- 
éary to support the rights of the parties under it. 

No doubt nice distinctions may be drawn between those 
cases and the present, but none we think that are essential. 
The principle at the bottom of them all is, that by the contract 
the property remained in or passed to the wife in the State 
where it was made; that it was Aer property, and her estate 
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did not change its character on being carried with the parties 
into another State, althongh by the laws of the latter State, 
registration is required of such instruments executed there or 
taking effect upon property situated there. 

There remains the enquiry which is mainly one of fact, did 
Thomas E. Skinner receive the money of his wife and bring 
it into this State as her agent, upon an agreement to invest it 
in her name, and did he purchase and improve the lot in ques- 
tion with it, and in violation of his agreement, take the title 
to himself? There can be no question that the husband re- 
ceived a very large sum as the agent of his wife, and the referee 
finds that he received it upon an understanding that he would 
return it or invest it in her name, and especially that he would 
invest a part of it in buying and improving the lot in question. 
The whole lot was conveyed by Cook to Lewis, Williams, 
Jones and Thomas E. Skinner on Ist April, 1856. The part 
of it now in question was conveyed to Thomas E. Skinner by 
his co-tenants on 17th September, 1859. The referee finds 
that it does not appear by whom the consideration of the deed 
of 1856 was paid, but that it was not paid with the money of 
Mrs. Skinner. ‘This is immaterial. 

He also finds that it does not appear by whose means the 
consideration of $6,000 recited in the deed of 1859 was paid. 

The deed to Womble reeites that the consideration of the 
deed of 1859 was paid by Thomas E. Skinner from his wife’s 
estate. This recital would support an equity in his wife against 
him, to have the title conveyed to or for her ; but is admittedly 
no evidence against his creditors, We think, however, that 
although the referee does not directly find this fact, he does 
find other facts from which this must necessarily be in- 
ferred. 

A principal who undertakes to follow his money into prop- 
erty, into which it has been fraudulently converted by his agent, 
is not required to show that the identical bills of exchange or 
bank notes which he gave to the agent with directions to pay 
for certain property, were paid for that property. If thie were 
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so, the agent need only convert the bills of exchange into bank 
notes, or the bank notes into others, in order to make his fraud 
successful. Fraud cannot so: easily evade pursuit. The prin- 
cipal ueed only show that he gave money to the agent upon a 
promise to invest it in the purchase of certain property, and 
that the agent did afterwards purchase that property and take 
the property to himself. Upon this proof there is a clear 
equity to follow the property and have it conveyed as it ought 
to have been. . 

That is just the case here. The referee finds that between 
and —— the husband received large sums as agent of 
the wife; that he agreed to invest a part of that money io this 
lot in her name; that in 1859 he did purchase the lot, and at 
first directed Mr. Lewis to make the deed to his wife, as the 
payment was to be from her means; that he afterwards told 
Lewis to draw the deed to him, as it would injure his credit if 
made to his wife ; and that it was accordingly so drawn. Oan 
a Court of equity doubt, upon these facts, that the land was 
paid for with the principal’s money? If it will refuse to allow 
& principal to follow his money under these circumstances, upon 
what proof can he do so? 

We think that we are bound to draw the conclusion from 
these facts, and without reference to the recital in the deed 
from the husband to Womble that in contemplation of law, 
Mrs. Skinner’s money went to pay for the lot. 

The referee directly finds that her money, to the sum exceed} 
ing $10,000, paid for the buildings, &c. 

If it were not clear that Mrs. Skinner’s money paid for the 
lot, as well as for the buildings and furniture, there might be 
& question of the apportionment of the fund. But in the view 
we take of the case, no such question arises. 

On these facts, the equity of Mrs. Skinner against her hus- 
band and his creditors is indisputable. It rests on a valuable 
consideration, is bona fide, and there is nothing in the circum- 
stances attending it, to make it fraudulent as to her husband’s 
creditors. 
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As to any conclusions of fraud to be drawn from her silent 
acquieserce in the dealings of her husband so far as they were 
known to her; as for example, his sale of a part of the lot to 
Dr. Johnson ; that is disposed of by the observations of Catron, 
J., in the U. 8S. Bank v. Lee, p. 119. The learned Judge says 
in substance: “If a party having title to property stands by, 
and sees another deal with it as his own, and does not make 
his title known under circumstances which require him to do 
so, that is a fraud which estops him from setting up his title 
afterwards. How far that principle would apply to a wife 
standing by, and seeing her husband deal with her property, 
the Court does not decide. But Mrs. Lee was only passive 
and silent, although she may have known that Lee was obtain- 
ing credit on the strength of her property. A Court of 
Chancery will not hold her responsible because of her silence.” 

In the present case it does not appear when Mrs. Skinner 
first knew that her husband had taken a deed for the lot in his 
own name. 

We are of opinion that the plaintiff purchased subject to the 
equity of Mrs. Skinner, and that: her equity is paramount to 
the claim of the creditors of her husband. 


Per Ovritam. A decree may be drawn in conformity with 
this opinion. 


Bynum, J., Dissenting. I am compelled to dissent from 
the opinion of the majority of the Court. 

1. It is not denied that if Anne 8. Ludlow domiciled in 
New York, had come to North Carolina, entered into this 
marriage contract, and married Thomas E. Skinner, domiciled 
in this State, the contract, to be good against his creditors, 
roust have been registered in North Carolina, in comformity 
to our law. Rev. Stat., chap. 37, sec. 29. 

It is not denied that in such case, the deed in trnst, for her 
benefit, to Jordan Womble, by the insolvent husband, would 
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have been void as to creditors, as a voluntary deed, made with- 
out consideration. 

It is not denied that if the ante-nuptial contract, though ex- 
ecuted in New York between Anne Ludlow, domiciled there, 
and Thos. E. Skinner, domiciled in North Carolina, had been 
entered into with the intent to be performed in North Caro- 
lina, the law of this State would govern its validity, and it 
would be void for want of registration. 

The question then is narrowed down to a single point, viz: 
with what intent was the marriage contract entered into by 
the parties? and the question is reduced to still narrower 
limits by the admission of the other side, that here no express 
intent appears one way or the other. So we have this ques- 
tion, does the law, in such cases, imply an intent in the parties 
as to the place of performance, and if so, by what rule is that 
intent to be ascertained and declared. 

No one disputes the general proposition that, in the absence 
of any contrary intent, express or implied, the dex loet con- 
tractus, governs the validity and construction of the contract, 
and therefore, if Skinner had gone to New York and entered 
into a contract, not a marriage contract, that the law of New 
York would govern it, nothing else appearing. 

But no principal of international law is better settled, than 
that marriage contracts, constitute a well known exception to 
the law of contracts and rest ppon principles peculiar to that 
relation. —' 

In regard to such, the rule is, “ That the wife’s rights, capaci- 
ties and disabilities, under the contract of marriage, are de- 
termined by the law of the husband’s domicile when the mar- 
riage took place.” Burge, Vol. 1, 244-260, and Kent, Vol. 2, 
594, note 6, cites this passage with approbation, and thus con- 
tinues: “ This is the law in this country if the parties had not 
in view, at the time, another place of residence. If the hus- 
band and wife have different domicils at the time of marriage, 
the law of the husband’s domicile governs the marital rights ; 
and if neither party have any determinate domicile at the time, 
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the lex loci contractue governs,” and Knewland v. Ensley, 
Meigs 620, and Whitcomb v. Whitcomb, 2 Ourters, 351, are 
cited. 

If the parties agree previously to their marriage upon a place 
of residence after it, and actually settle there, it becomes the 
place of their matrimonial domicile, and the marital rights of 
the husband to the wife’s property are determined by the law 
that of domicile. Meigs620, Ze Breton v. Miles, 8 Paige, 261, 
26 Mies. 548. 

No authority has been cited, in the opinion of the Court, or, 
we believe, can be found, conflicting with the propositions thus 
established. 

1. That the husband’s domicile is that of the wife. 2. That 
his domicile governs the law of the contract. 3. That this is 
always so, unless the parties, at the time agree otherwise, 
which is not pretended in our case. 

If more authority is required, Story in his Conflict of Laws, 
164-167, after a thorough review of all the jurists, announces 
the same doctrine to be: “That where the domicile of the hus- 
band and that of the wife are not the came, the law of the 
husband’s domicile is to prevail, unless he means to establish 
himself in that of ‘his wife,” and the very section, Story 195, 
cited by Justice Ropmay, affirms the opposite doctrine, to the 
one he contends for, and establishes the rule I contend to be 
the true one. That author adopts the language of the Supreme 
Court of Louisiana, in Ford v. Ford, 14 Martin, 574, 578, to 
wit : “ Wethink that it may be safely laid down as a principle, 
that the matrimonial rights of a wife who marries with the in- 
tention of an instant removal to another State fur residence, 
are to be regulated by the laws of her intended domicile, when 
no marriage contract is made, or one without any provisions in 
this respect,” and in the same case the Court also recognized 
the general rule that when the husband and wife have different 

domicils, the law of that of the husband is to prevail, because 
the wife is preswmed to follow her husband’s domicile. And 
Justice Srory concludes the whole subject, in this emphatic 
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language: “ Under these circumstanees, where there is such a 
general consent of foreign jurists, to the doctrine thus recog- 
nized in America, it is not, perhaps, too much to affirm, thata 
contrary doctrine will scarcely hereafter be established.” 
Sec. 198. 

Not asingle case cited in the opinion of the Court, which I 
have been able to examine, sustains that opinion, or has any 
application, unless to confirm my position. In U. 8. Bank v. 
Lee, Pet. 107, the husband and wife, residing in Virginia, the 
husband, to secure a debt which he owed to the wife, conveyed 
certain slaves to secure the debt. Both removed to Maryland 
where the husband conveyed the slaves in trust and died. 
The law of Maryland required the deed of the husband to be 
registered there. The wife recovered the slaves, and why? 
Because the contract with her husband was made in Virginia, 
where both were domiciled, and according to the law of that 
State. In DeLane v. Moore, 14 How., 253, Mrs, DeLane con- 
templating marriage with John Yancey entered into a marriage 
contract, in South Carolina, which.was there recorded. They 
removed to Alabama where the wife died and the husband 
sold the property. The representatives of the wife recovered, 
and why? Because both parties were domiciled in South 
Carolina when the marriage contract was made and it was 
made and recorded according to the laws of that State, and was 
therefore valid every where. So in Adams v. Hayes, 2 Ired. 
361, it was held that a parol gift of a slave, made in South 
Carolina, would be held valid here, although our laws required 
a registration of the deed of gift. Why? Because the gift 
was made in South Carolina, in reference to, and according to 
the laws of that State, and the donee resided there. In Smith 
v. Morehead, 6 Jones Eq., 360, not cited in the opinion, this 
Court said, “the only remaining inquiry is, what effect the 
marriage had upon the domicile of the parties. Upon this ques- 
question we think the law is well settled; in the case of 
Waunder v. Waunder, 9 Bligh. 89, the House of Lords laid 
down in the strongest terms that the domicile of the husband 
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drew to it the domicile of the wife.” In that case it was held 
that the domicile of the wife was Guilford, where the husband 
resided and not in Wake where she then and always had re- 
sided. 

In our case, the referee found that North Carolina was the 
domicile of Thomas E. Skinner, at the time of the contract and 
marriage. A domicile once acquired, remains until a new one 
is acquired, facto et animo. Story Confl. Laws, s. 47. 

The conclusion then, to my mind, is irresistible that the 
marriage contract, not having been registered, according to the 
laws of this State, was void as to creditors, and therefore there 
was no consideration, legal or equitable, to support the deed to 
Jordan Womble, for the benefit of his wife, and that the deed 
for the house and lot in controversy, was fraudulent and void, 
as to the creditors of Thomas E. Skinner. 

II. But, assuming that the marriage contract was valid in 
North Carolina, and that the debt due to the wife, was suffi- 
eient consideration for the deed to Womble, in my opinion the 
deed was executed for the purpose of hindering, delaying and 
defrauding the creditors of Thomas E. Skinner. 

It is found by the referee, that the deed was executed by 
Skinner, with the intent to hinder, delay and defraud his cred- 
itors, so we are relieved of all inquiry as to his purpose, and 
will confine the enquiry as to the fraudulent intent of Mrs. 
Skinner, the only other party to the deed beneficially interest- 
ed. The referee does not, in so many words, find that she was 
a party to this fraudalent purpose, but such is his finding, in 
substance and effect. 

In this aspect of the case, the facts found by the referee, are 
that Thomas E. Skinner, on the 30th October, 1865, was in- 
debted, by bond, to his father Charles W. Skinner, who was 
insolvent, and his whole estate then consisted in these bonds. 
On that day, Charles W. Skinner, the father, by deed and en- 
dorsement, assigned these bonds to Womble, in trust for the 
use and benefit of Anne, the wife of Thomas E. Skinner, with 
power to her to collect and dispose of, by a writing signed by 
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her and witnessed. That this assignment was without valuable 
consideration, and that on the same day Anne, the wife, by 
deed directed the bonds to be delivered to Womble, and there- 
in stating that he had fully satisfied her for them, and on the 
same 30th October, Thomas E. Skinner conveyed the house 
and lot to Womble, in trnst for his wife, reciting, as the con- 
sideration of the deed, the ante-nuptial contract, and these 
bonds, amounting to $15,560. 

The referee further finds, that at the state of the execution 
of the deed, Anne S. had reason to know that Charles W. 
Skinner was insolvent, and that these bonds were his entire es- 
tate, and that she also knew her husband was insolvent. So, 
Mrs. Skinner, when she received these bonds from Charles W. 
Skinner and transferred them to Womble and acknowledged 
payment for them, as part consideration of the deed, knew of 
the insolvency of Charles W. Skinner, and that the assignment 
of the bonds to her, being without consideration, was a fraud 
upon his creditors, and also upon the creditors of Thomas E. 
Skinner. If then this transaction on the part of Thomas E. 
was with intent to defraud his creditors, as the referee has 
found, and as is admitted, why it is not fraudulent on the part 
of Mrs. Skinner, who, with a full knowledge, received the cor- 
rupt consideration and passed it to her husband as an induce- 
ment and consideration for the conveyance of this property to 
her, is inconceivable to me. She was a party to the whole 
transaction, between Thomas E. and Womble, and acted with 
full knowledge of all the facts. Both, the husband and wife, 
having equal knowledge and the same motive, and participa- 
ting in the same illegal acts, it is impossible to say his intent 
was fraudulent and hers was not. In Lassiter v. Davis, 64 
N. C., 498, the Court say, “there were badges of fraud upon 
the face of the deed between the parties, and of course, what 
ever was thus apparent, both parties were cognizant of and 
participated in.” So here, the husband and wife, were cogni- 
zant of and participated in the whole transaction, and must be 
held to the measure of criminality. 
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It is admitted that the bonds which entered into the consid 
eration of the deed was a fraudulent consideration, btt it is 
insisted that the deed is supported by the other part of the 
consideration, to wit, the debt due, under the ante-nuptial 
contract. 

The principle which governs this part of the case is this: 
If A makes a conveyance to B in trust to pay C a bona fide 
debt and to pay D a frandalent one, the fraudulent considera- 
tion to the one ehall not defeat the deed as to the good debt to 
the other, becanse the good is separable from the bad. See 
Hefner v. Irwin, 1 Tred. 490, and that class of cases. But 
where the considerations move from the same person, who is 
to get the entire benefit of the deed, a part of which is good 
and part fraudulent, then the whole deed is vitiated and void, 
because the corrupt consideration moves from the person who 
claims the entire benefit. It would be monstrous morals if a 
Court of Equity, whose highest functions is to denounce 
fraud, should hesitate to declare void a deed whose entirety is 
based cn a contrived and premeditated fraud of both parties to 
it. It is no part of the duty of this Court to wash the dirty 
linen of suitors, or to act the part of casuists by going into the 
mind of the individual and separating the pure from the im} 
pure part, if it can be done, and then bestowing upon it the 
rewards of virtue. It would be as reasonable for the Court to 
refuse to punish the murderer because he is a man of truth. 
How is this Court, or any tribunal or person, to know which 
consideration, the good or the bad, was the moving cause to 
the deed, and how can this Court separate them when they 
both moved, not from different, but the same heart? The law 
denounces the whole transaction as a fraud. Brannock v. 
Brannock, 10 Ired. 428; Stone v. Marshall, 7 Jones 300; 
Shober v. Hauser,4 D. & B. 91; McNeil v. Riddle, 66 N. 
O. 290. 

III. The wife here permitted the husband to use and treat 
her money as his own, and having thus by her connivance 
aided him in obtaining a false credit, she will not now be 
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heard to say the property was hers, to the detriment of honest 
creditors. 

Upon this part of the case the referee has found the follow- 
ing facts: “That the defendant, Anne 8. Skinner, permitted 
her husband to receive from New York, in money, the pro- 
‘ ceeds of the choses in action, which were hers before marriage. 
That he used the money so received freely and without ques- 
tion by her, and with her assent; that she confided and com- 
mitted her funds to the control and management of her said 
husband, upon the general understanding that he was * to re- 
turn or re-inveat ” for her, but the understanding was not in 
writing and there was no clear, definite or specific contract in 
regard to it, or of the manner in which it was to be done. 
That the defendant, Thos. E. Skinner, used this fund as his 
own ; that from 1£55 to 1861, he invested a portion of it in his 
own name, and none in the name of his wife ; that the general 
understanding that he was to return or re-invest it for his wife 
was never executed ; that he spent a portion; that during the 
period mentioned above and down to the time, the defendant, 
Thos. E. Skinner was known to be insolvent, no attention was 
given to the matter by Anne S. Skinner, no notice was taken 
by her of the same, and no complaint made on account 
thereof.” 

When it is considered that this entire fund consisted of 
money, the most fleeting and unsubstantial of all property 
and incapable of identification ; that it was received by him 
from time to time through a period of many years, and used 
by him for every purpose of life, whether of pleasure or profit, 
and that, too, without question or complaint on her part, to my 
mind it is difficult to conceive a more complete gift and dedi- 
cation to his use than is furnished by the simple narrative of 
the referee above set forth. 

To hold that the wife can follow the money and fasten an 
equity upon the thousand from which it may have been 
invested in the travels of the husband in Europe and America 
is absurd and shocking to every idea of free dealing in the 
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commodity of money. Yet that is the proposition and that is 
the equity of Mrs. Skinner in this case. Having allowed her 
husband to sail under false colors and to incur debts upon the 
credit of property to which he had the legal title, she should 
be estopped now from asserting a claim to the prejudice of bona 
Jide creditote. 








E. J. LARKINS and others ». P. MURPHY and others. 


Every case of an administrator or other fiduciary, who received depre- 
ciated Confederate currency, must, to a considerable extent, be judged 
of by its own surroundings. Before 1863, it might be received. Du- 
ring 1863 its reception was debatable. Since 1863, it could not be 
received. 


An administrator, who had in hand an ante-bellum bond, apparently well 
secured, and there appeared no necessity for collecting it, and yet 
did collect it in part payments at different times during the years 1863 
and 1864, is liable for the amount of the same. (By agreement in 
this case, less was taken, ) 


(Emmerson v. Willett, Phil. Eq. ; Donmeli v. Donnell, Ibid 148, cited and 
approved. ) 


Exceptions by both plaintiffs and defendants to the report 
of a referee, heard by his Honor, Judge Russell, at the Spring 
Term, 1874, of New Hanover Superior Court. 

The facts of the case are stated in a report of the same, at 
January Term, 1873, when it was in this Court upon another 
ground, and remanded. The exceptions to the report are 
sufficiently noted and explained in the opinion of the Court. 


A. T. & J. London, for the plaintiffs. 
Smith & Strong, for the defendants. 





Reape, J. We have found it impossible to lay down any 
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rule to govern all cases as to the liability of administrators and 
other fiduciaries, who received depreciated Confederate cur- 
rency. The nearest we could come to it, was to say that it 
might be received before 1863, and not after, and that 1863 
was debatable ground. Hmmerson v. Willett, Phil. 69. 
Every case must to a considerable extent be judged of by its 
own surroundings. ‘Ihe first exception on the part of the 
plaintiff presents this case: The defendant had in his hands, 
as administrator, an ante bellum bond which was apparently 
well secured, and there was no apparent necessity for collecting 
it; and yet he did collect it, in part payments at different times 
in February, March, June and October, 1863,and in March, 
1864. If'we could lay down any inflexible rule it would seem 
that the defendant is clearly liable. Donnell v. Donnell, Phil. 
Eq., 148. And yet there was evidence that in that section, 
prident business men received Confederate money at the time 
when the defendant received those payments, and the referee 
found the tact that the defendant had acted with prudence, and 
refused to charge him with any thing on account of that trans- 
action. His Honor, however, divided the matter and charged 
him with the amounts received in October, 1863, and in March, 
1864, and refused to charge him with the amounts received 
prior to October, 1863. We are inclined to the opinion that 
he ought to be charged with the whole amount, because he 
converted a good security into a currency greatly depreciated: 
when there was no necessity for it. .And especially because 
he had reduced the security to judgment which he might have 
levied and kept alive on the lands of the obligors, of which 
they had a considerable quantity of considerable value. So it 
would seem that he is clearly liable for the whole amount of 
the security, if the lands were worth so much, or else for the 
value of the lands, if that was less than the amount of the 
security. Settling it upon this principle, it would be n 

to have an enquiry as to the value of the lands. But the 
counsel on both sides inform us, that rather than have the delay: 
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and vexation and uncertainty of an enquiry, they had rather 
have the ruling of his Honor upon this part of the case con- 
firmed, and therefore it is confirmed ; which charges the de- 
fendant with the October, 1863, and the March, 1864, payments. 

2. The plaintiff’s second exception, that the defendant is 
not charged with interest upon balances in his hands is ad- 
mitted by defendant’s counsel to be well founded and is al- 
lowed. 

8. And so with the plaintiff’s third exception. 

4. The plaintiff’s fourth exception is withdrawn and dis- 
allowed. 

We approvesof his Honor’s ruling upon all the other excep- 
‘tions of the plaintiff, except the seventh, which he disallowed 
and which we allow. 

We approve the rulings of his Honor on all the exceptions 
on the part of the defendant, and his rulings in all other 
matters. 

The Clerk of this Court will make the calculations and re- 
form the account in conformity with this opinion. And there 
will be judgment accordingly. 

The Clerk of this Court will be allowed —— for his services 
to be taxed in the costs, and the costs will be paid by the de- 
fendant out of the funds of the estate. 

The defendant must have commissions on so much of the 
‘Confederate money collected in 1868~64 as he is charged with. 


Pre Overs. Judgment aceordingly. 
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R. S. PULLEN, as Ex’r. and Trustee and another «. THE HERON 
MINING COMPANY and others. 


A party who purchases the equity of redemption in a first mortgage, 
with full knowledge of the rights of the assignees of the mortgagee, 
and who, as mortgagee under a second mortgage, is fénant in com- 
mon with the assignees of the first, in the lands therein conveyed, 
which lands are charged with an incumbrance under a decree of par- 
tition, is primarily bound to extinguish such incumbrance, as well as 
all others existing or afterwards accruing. , 

(Wynne v, Tunstall, 1 Dev. Eq. 28; Jones v, Sherrard, 2 Dev. & Bat. 
Eq. 179; Sutton v. Hdwards, 5 Ired, Eq. 125; Coble x. Clapp, 1 Jones 
Eq. 1733" Henderson v. Stewart, 4 Hawks 256, cited and approved.) 


This was a ctv action, to foreclose a mortgage, tried be- 
fore his Honor, Judge Tourgee, at the Special (January) Term, 
1874, of Waxe Superior Court. 

On the trial below, his Honor being of opinion that the title 
to the lands conveyed in the mortgage attempted in this pro- 
ceeding to be foreclosed, being absolutely in one of the defen- 
dants, gave judgment against the plaintiffs for costs, &c., 
‘whereupon they appealed. 

All the facts pertinent to the points raised and decided, are 
fully stated in the opinion of the Court. 


Moore & Gatling, for appellants. 
Mason and Fowle, contra. 


Ropmay, J. This action is for the forecloeure of a mortgage 
on a moiety of certain lands executed on 8th September, 1859, 
by the Heron Mining Company to Winder, to secure certain 
debts, which with the mortgage were shortly afterwards as- 
signed by him to Penelope Smith and Mary A. Smith, whom 
we will assume for the present, that the plaintiffs sufficiently 


represent. 
The defendant Murray contends that he is the sole owner of 


the mortgaged lands by title paramount to the mortgage. 
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His claim is this: 

On 7th Oetober, 1872, the sheriff of Wake county had three 
executions in*his hands. 

The first was tested of June Term, 1872, of the Supreme 
Court of this State, under a deeree of that Court of June Term, 
1869, in a suit for partition between the Company and Wise- 
man. This execution will be more particularly considered 
presently. 

The second was tested of the same term of the Supreme 
Court, and was upon a decree for costs against the Company on 
a cross bill which Wiseman had filed against the Company in 
the suit for partition. 

The third was upon a judgment in favor of Mason against 
the Company in Wake Superior Court given April, 1870. Al} 
the above judgments were duly docketed in Wake county. 

It is not contended that the two last named judgments con- 
stituted any lien on the land in question, except in subordina- 
tion to the mortgage to the plaintiffs. They may therefore 
put out of view. Or if it is contended that the second nam 
execution, viz: that on the cross bill, stands on a footing equal 
to that of the first named; then the same considerations which 
are applicable to the first areggleo applicable to that, and ne 
distinct notice need be taken of it. 

We will consider now the effect of the first named execution. 

In 1857, the Heron Mining Company and Wiseman were 
tenants in common of a tract of land, parts of which were cov- 
ered by the mortgages above referred to. In that year the 
Company commenced a suit against Wiseman for a partition 
of the common property, in the Superior Court of Wake. In 
the course of this suit, viz: on 24th September, 1857, Wise- 
man:filed the cross bill above mentioned. 

It will be observed that the original suit and cross bill were 
both begun before the date of the mortgage to plaintiffs, which 
was on 8th September, 1859. On 3d June, 1869, the parties 
agreed on terms of partition, to the effect that the Company 
should have certain described lands, and Wiseman certain 
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other described lands, and that the Company should pay Wise- 
man $1,000, and the costs of the suit. In pursuance of this 
agreement the decree of the Supreme Court of*June Term, 
1869, was made which conformed to the agreement, and pr- 
dered that plaintiffs (the Company) pay the costs of the suit. 
The $1,000 was paid by the Company. The officers of the 
Court mainly interested in the judgment for costs assigned 
their rights to Parsons, who afterwards and before the sale in 
October, 1872, assigned to Murray. An execution is- 
sued on this deeree from January Term, 1870, which in May, 
1870, was levied on the share assigned to the Company by the 
decree. 

It is contended on behalf of Murray: That as the decree of 
June Term, 1869, was made in pursuance of an agreement of 
the parties, it must be construed in reference to that agreement, 
and that the costs agreed to be paid by the Company being 
more than would in the absence of such agreement, have been 

posed on it, must be regarded as so much paid for equality of 
me aud consequently by the act, Rev. Code, ch. 82, sec. 
8, was not merely a personal judgment against the Company, 
but a specific charge on the lands; and that consequently a 
sale of the share of the Company under that decree, passed to 
the purchaser a full title, paramount to any rights in the pro- 
perty created, as that of the plaintiffs in this action was, pen- 
dente lite, and extinquished the plaintiffs’ title, both legal and 
equitable. Wynne v. Tunstall, 1 Dev. Eq., 23; Jones v. Sher- 
rard, 2D. & B. Eq., 179; Sutton v. Edwards, 5 Ire. Eq., 1255 
Coble v. Clapp, 1 Jones Eq., 173. 

We are willing to receive this proposition as trae, if applied 
to a purchase at execution sale by a stranger who was under no 
obligation to extinguish any incumbranees upon the éstate of 
the Company. . 

But this was not the condition of Murray at the time of his 
purchase in October, 1872. 

On 8th September, 1859, the Heron Mining Company exe- 
cuted a second mortgage to Winder to secune certain lands 
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other than those secured by the first mortgage which was as- 
signed to Penelope Smith and Mary Smith. This second 
mortgage was upon the moiety theretofore mortgaged to the 
Smiths, and also upon another one-fourth of the common lands. 
It was expressly provided in it, that as to the moiety, it should 
be secondary to the p:ior mortgage assigned to the Smiths. On 
29th September, 1860, Winder assigned this second mortgage 
to Parsons, who obtained a decree of foreclosure at June Term, 
1870, of the Cireuit Court of the United States, and on the 
16th August, 1871, assigned all his estate under said second 
mortgage to Murray, who on 12th December, 1871, purchased 
at a sale under the decree of foreclosure, all the estate of the 
Company, subject nevertheless to the first mortgage. 

In October, 1872, therefore at the time of the purchase by 
Murray under the execution issued upon the decree for parti- 
tion, he was the owner of the equity of redemption in the 
Company after payment of the first mortgage: he was also as 
second mortgagee, a tenant in common with the Smiths of 
one fourth conveyed by the Company in the second vm 
For no partition had been made between him and the Smiths. 
He had obtained these rights pendente lite, as the Smiths had 
obtained theirs, and he had purehased with full knowledge of 
the prior rights of the Smiths as to the moiety. From this it 
follows, that his estate in that moiety, was primarily bound to 
extinguish the ineambrances upon it, created by the decree or 
decrees in the partition suit and cross bill. The estate of the 
Company as it was in 1857, was bound to Wiseman to satisfy 
the decree in his favor for costs, But as between the first and 
second mortgages, the second took nothing in the mortgaged 
property until the first mortgage was paid off, with all incum- 
brances then existing, by relation (as in this case) or otherwise, 
against the mortgagor. The purchase at the execution sale 
was only the extinguishment of an incumbranee, which as be. 
tween the two mortgages, was a prior one on the estate of the 
second. The Company were unquestionably bound in favor of 
the first mortgagee, to extinguish this incumbrance, as well as 
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all others then existing or afterwards accruing: as taxes, for 
example; and Murray coming in as its assignee, avith notice, 
took subject to its obligations. in extinguishimgethe incum- 
brance, he did only what the first mortgagee could have com- 
pelled the Company, and could have compelled him as the as- 
signee of the Company’s equity of redemption to do. Hender- 
son v. Stewart, 4 Hawks, 256. That case, so far as it relates 
to the present point, was this: Casso agreed to purchase land 
from Alfred, and took a contract to that effect. Before paying 
the price he mortgaged to Moore, who paid off the debt to Al- 
fred. ‘The defendant Stewart was the assignee of Moore, and 
the plaintift Henderson claimed under a purchase at execution 
sale of the equity of redemption of Casso. The Court held 
that the sum so paid by Moore was a charge against the owner 
of the equity of redemption. 

We think the plaintiffs entitled to a decree of foreclosure on 
making Mary A. Smith a party. We take it to be clear that 
ythe mortgagees are necessary parties to a bill to foreclose, in 
order that the legal title may pass to the purchaser. If left 
outstanding, it might perhaps produce inconvenience hereafter. 


Pre Curtam. Judgmenfdelow reversed, and upon the bill - 
being amended in the way indicated, a decree may be drawn in 
conformity to this opinion. 








R. 8. PULLEN, as Exec’r., and Trustee and another ». THE HERON 
MINING COMPANY and others. 


In an action to foreclose a mortgage, the mortgagees are necessary par- 
ties, in order that the legal title may pass tothe purchaser. A 
mortgagee who has assigned his interest is not a necessary party. 


This is but another branch of the preceding case, being the 
defendants’ appeal therein. For the facts necessary to an un- 





















568 IN THE SUPREME COURT. 








PULLEN, Ex’r. and Trustee ¢¢ al. vy. Taz Heron Minrne Company ef al. 





derstanding of the points taken by defendants, see the state- 
ment and opinion in the preceding case. 

_ On the trial below, the defendants insisted that certain other 
persons were necessary parties. His Honor ruling differently, 
the defendants appealed. 


Mason and Fowle, for appellants. 
Moore & Gatling, contra. 


Ropman, J. 1. We are unable to see how the heirs of 
Richard Smith are necessary parties. The title to the Com- 
pany begins with the deed from Penelope and Mary Smith. 

2. Wiseman is not a necessary party. Inasmuch as all the 
parties acquired their present estates during the pendency of 
the action for partition between the Company and him, they 
are all concluded by the decree in that suit. 

3. Winder is not a necessary party. All his estates and in- 
terests have been assigned to the present parties. 

4. Mary A. Smith is a necessary party. It does not appear 
that the legal estate in the Jand conveyed to her by the assign- 
ment from Winder has ever passed to any one else, and this 
legal estate should be represented in this action, in order that 
the purchaser, under a decree of sale for foreclosure may ac- 
quire a full legal estate. 

5. The counter-claim for breach of the covenants in the 
deed from Penelope Smith and Mary A. Smith to Winder isa 
good one so far as now appears. Such covenants run with the 
land toa purchaser. It may be doubtful whether upon a deed 
made since the Revised Code, (chap. 44, sec. 10,) the heirs of 
Penelope Smith or her executor would be the proper person to 
be defendant in an action upon her warranty. But this is of 
no importance in this case, as Pullen represents both charac- 
ters, and as between the two the primary liability is on the 
personal estate. The fact of Mary A. Smith’s liability for any 
breach of this covenant is an additional reason why she should 


be a party. 
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The admission by Winder that he had been satisfied for the 
breach was not evidence. He was not introduced as a witness, 
he was not sworn or liable to cross-examination. If he had 
been a party, such admission in his answer would not have 
been evidence against his co-defendants. If the fact of satis- 
faction to Winder or of a release by him before he parted with 
his estate in the land was established, it might be of weight. 


Pzr Ovriam. There is error in the judgment below and 
the case is remanded, 
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The following cases decided at the last June Term, (1874,) 
of the United States Circuit Court for the Eastern District of 
North Carolina, Chief Justice Warrz and Judge Bonn pre- 
siding, are not only interesting to the profession, as adjudica- 
tions of questions of vast importance, but the decisions are 
intimately connected with the interest of every tax-payer in 
the State. These considerations alone would justify their pub- 
lication in this place. Add, however, that the opinions deliv- 
ered were well considered, after able arguments pro and con, 
and are those of the hivhest judicial officer in our government, 
the Reporter more cheerfully accedes to the expressed wishes 
of the Circuit Court Bar, that the cases should appear in this 
volume of our own reports. 


SWASEY ». NORTH CAROLINA RAILROAD CO. and others. 


JURISDICTION OF THE UNITED Srates Courts IN RESPECT OF STATE 
PROPERTY. 


All the necessary facts are stated in the opinion of the Court, 
delivered by 

Warrr, ©. J. The North Carolina Railroad Company was 
incorporated by an act of the General Assembly, passed Janu- 
ary 27, 1849, to construct a railroad to commence at the Wil- 
mington & Raleigh Railroad, and proceed to Charlotte. To 
aid in building the road, the Board of Improvement was, by 
the act of incorporation, authorized to subscribe, on behalf of 
the State, $2,000,000 to the capital stock of the company. 

Sections 38 and 41 of the act are as follows: 

“Sxo. 38. That in case it shall beeome necessary to borrow 
the money, by this act authorized, the public treasurer shall 
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issue the neceseary certificates, signed by himself and ccunter- 
signed by the comptroller, in sums not less than oné thousand 
dollars each, pledging the State for the payment of the sum 
therein mentioned, with¢interest thereon at the rate of interest 
not exceeding six per cent. per annum, payable semi-annually 
at such times and places as the treasurer may appoint; the 
principal of which certificates shall be redeemable at the end 
of thirty years from the time the same are issued, but no 
greater amount of such certificates shall be issued at any one 
time than may be sufficient to meet the instalment required to 
be paid at that time.” 

“Sxo. 41. That as security for the redemption of said certifi- 
cates of debt, the public faith of the State of North Carolina 
is hereby pledged to the holders thereof, and in addition 
thereto, all the stock held by the State in the North Carolina 
Railroad Company, hereby created, shall be and the same is 
hereby pledged for that purpose, and any dividends of profit 
which may from time to time be declared on the stock held by 
the State as aforesaid, shall be applied to the payment of inter- 
est accruing on said certificates; but until such dividend of 
profit may be declared, it shall be the duty of the treasurer, 
and he is hereby authorized and directed to pay all such interest, 
as the saine may accrue out of any moneys in the treasury not 
otherwise appropriated.” 

The authorized subscription was made and certificates of 
debt issued to the amount of $1,858,000, on which the money 
was borrowed to meet the payments. By these certificates it 
was “‘ certified that the State of North Carolina justly owes 
, or bearer, $1,000, redeemable in good and lawful 
money of the United States, at, &c., on the Ist day of July, 
1884, with interest thereon at the rate of 6 per cent. per annum, 
payable half yearly at, &c., on, &c , until the principal be paid, 
on surrendering the proper coupon hereto annexed.” On the 
14th of February, 1855, the General Assembly passed another 
act, entitled “An act for the completion of the North Caro- 
lina Railroad,” by the terms of which the public treasurer was 
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suthorized and instructed to subscribe for $1,000,000 more to 
the capital stock of the company, and to make payment there- 
for by issuing and making sale of the bonds of the State, under 
the same provisions, regulations and yestrictions prescribed for 
the sale of the bonds theretofore issued and sold to pay the 
State’s original subscription, and the same pledges and securi- 
ties were thereby given for the faithful payment and redemp- 
tion of the certificates of debt then authorized, as were given 
for those issued under the direction of the first act. 

This stock was by the terms of the act to be a preferred 
stock. The subscription was made and certificates of debt, in 
the same general form as the first, issued to provide the means 
of payment. ~ 

The plaintiff is the owner of five certificates of the first issue 
and two of the second. The interest on the first issue, paya- 
ble January Ist, 1869, and after, and on the second, payable 
April ist, of the same year and after, was unpaid, when this 
suit was commenced. 

This action is prosecuted for the benefit of all bondholders, 
who may come in and make themselves parties. About 
$1,800,000 of the indebtedness is now represented. No cer- 
tificate for the stock, upon either of the subscriptions, had been 
issued by the company at the time of the commencement of 
this action. Since that time, upon the order of the Court, the 
proper certificates have been issued and placed in the hands of 
a receiver appointed in this cause, who has collected the divi- 
dends thereon as they have from time to time been declared 
and paid. These dividends, as far as received, have been ap- 
plied to the payment of interest, but there is still a large 
amount in arrear, and the plaintiff now asks that a sufficient 
amount of the stock may be sold to pay what ie past due. 

It is first insisted by the defendants that the State of North 
Carolina is im faet a party defendant, and eonsequently that 
this Court cannot entertain jurisdiction of the cause. 

The State, although dandy interested in the subject matter 
of the litigation, is not a party to the record. The eleventh 
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amendment to the Constitution of the United States provides, 
that no suit can be prosecuted in this Court against a State, by 
the citizens of another State, or by citizens or subjects of a 
foreign State. It has long been held, however, that thie amend- 
ment applies only to suits in which a State is a party to the 
record, and not to those in which it has an interest merely. 

It is next urged that, if the State is not actually a party to 
the suit, it is a necessary party, in whose absence the cause can 
not proceed, and that as a State cannot be brought into Court, 
no relief should be granted upon the case made. 

If the State could be brought into Court, it undoubtedly 
should be made a party before a decree is rendered, but since 
the case of Osborn v. the Bank of the United States, reported 
in 9th Wheaton, 739, it has*been the uniform practice of the 
Courts of the United States to take jurisdiction of causes 
affecting the property of a State in the hands of its agents, 
without making the State a party, when the property or the 
agent is within the jurisdiction. In such cases the Courts act 
through the instrumentality of the property or the agent. 

The real question, therefore, presented for our determina- 
tion is, whether the Court has jurisdiction of the property 
which it is sought to charge, or of the agent of the State hav- 
ing it in possession. 

The property consists of shares in the capital stock of a cor- 
poration. At its inception it became charged as security for 
the payment of the debt of the State contracted on its account. 
This was part of the law of ite creation. It has always been 
pledged. 

The property of a corporation represents its stock. This 
property the corporation holds for its stockholders. A stock- 
holder’s share of the stock is equal to his share of the corpo- 
rate property. The railroad company, therefore, in this case 
holds the share of ite property represented by the stock sub- 
scribed by the State, in trust, as well for the stockholders as 
for the State. The charter made the company the depository 
of the pledge to hold it for both parties according to their re- 
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spective interests. Consequently a suit which seeks to charge 
the stock as security, and brings the corporation in to represent 
it, may be maintained in the absence of the State as a party. 
This was evidently the understanding of the parties when the 
pledge was made. It was then the ‘case, as now, that a State 
could not be sued, but that its agents could, and that property 
in the hands of its agents could be controlled and disposed of 
by the Courts in proper cases, notwithstanding the ownership 
by the State. The faith of the State had been pledged. This 
pledge the Courts could not enforce. The stock to be obtained 
with the money borrowed could not be reached under such a 
pledge of faith alone, because a suit could not be prosecuted for 
that purpose. ” 

Understanding this, a lien was given upon the stock as secu- 
rity, “in addition ” to the pledge of faith. But it was no addi- 
tion, if the bondholder had no power to make his security 
available. A lien which cannot be enforced has no value as a 
security. These parties were engaged in no such vain work. 
It was clearly their understanding that the State not only 
should, but that it in fact did, grant to the bondholders the 
power to use the machinery of the Courts to subject this por- 
tion of their security, if detault should be made in the pay- 
ment of the debt. 

In sustaining this action, then, we are but carrying into effect 
the manifest intention of the parties at the time the money 
was borrowed. 

The next objection is that the stock was pledged as security 
for the payment of the principal of the debt alone, and not the 
interest, and that as the principal is not yet due there can be 
no decree for a sale. 
_ The stock was pledged for the “ redemption of the certificates 

of debt.” The certificates bound the State “for the payment 
of the sum therein mentioned, with interest thereon.” Thus 
it is apparent that the interest is as much a part of the obliga- 
tion of the certificate as the principal. If more is necessary 
to sustain this view, it is to be found in a subsequent part of 
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the section, where it is provided that “the principal of the 
certificate shall be redeemable,” &e. If it had been supposed 
that the certificate only related to the principal, it would have 
been sufficient to provide for the time of the redemption of the 
certificate, the same as when in sec. 41, “the security for the 
redemwptian of the certificates” was designated and granted. 

If then the certificate bind the State for the payment of 
both principal and interest, it would seem to follow most un- 
questionably that whatever was given as security for its redemp- 
tion could be held for the performance of all its obligations. 

But it is argued that the dividends are specially designated 
as security, and the only security, for the payment of the inter- 
est. The language of the act is that the dividends “shall be 
applied to the payment of the interest accruing on such certifi- 
cates.” This is additional security. Without it (as the State 
could not be sued) there was no power to compel this applica- 
tion. With it, there was. The officer in whose custody the 
dividends were placed, was, so long as the fund remained in 
his hands, amenable to the process of the Courts to compel 
him to do what the law required of him. 

It is again claimed that, as it was made the duty of the 
treasurer, until dividends were declared to pay the interest as 
it accrued out of any moneys in the treasury not otherwise 
appropriated, it could not have been intended that the stock 
should be held for anything but the principal... This, too, was 
additional security. Without it the bondholder had no power 
to enforce the payment of the interest. With it, after default, 
upon a proper showing, the treasurer could be compelled to 
apply the unappropriated moneys in his hands to discharge 
that obligation. 

Neither can an argument in favor of the claim of the defend- 
ant be drawn from the fact that the stock is pledged for the 
redemption of the. certificate. It is true the principal of the 
certificate was made redeemable at the end of thirty years, and 
that the interest thereon wag payable semi-annually... The cer- 
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tificate could not be redeemed until both principal and interest 
were paid. 

Redemption and redeemable are therefore, in this connec- 
tion, only other names for payment and payable, and the Gen- 
eral Assembly appears to have used the words as though they 
conveyed the same meaning. 

If the stock was not given in security for the interest, then. 
the faith of the State was not pledged for its payment, for that, 
like the stock, was only pledged for the redemption of the cer- 
tificate. So, too, if no payment of interest should be made 
during the whole thirty years, no part of the stock could be 
applied to its payment then, even though its value should be 
sufficient to discharge both principal and interest. If the stock 
is held at all for the payment of the interest it may be subjected 
at any time after a semi-annual instalment falls due. 

For these reasons we are clearly of the opinion that the 
plaintiff and those whom he represents are entitled to have 
their proportion of the stock, or so much thereof as may be 
necessary, sold in order to pay the past due interest upon their 
bonds. They can act, however, only for themselves. So much 
of the stock as equitably belongs to them as security, they can 
control in this action, but no more. The security is divisible 
and should be apportioned to the various bondholders accord- 
ing to the amount of their respective claims. Each bondholder 
should have an amount of stock, which bears the same propor- 
tion to the whole stock that his bonds do to the whole amount 
outstanding. We arenot willing, however, to order thata sale. 
be made until ample time has been given the State to provide, 
by levy and collection of taxes, the necessary funds for the 
payment of the interest now past due, and such as may fall’ 
due before the money can be realized and applied. An account: 
may be taken of the amount due for unpaid interest upon the 
bonds represented in this cause, and of such as will mature on 
or before the first day of April, 1875, and a decree entered that 
if full payment thereof is not made by that day, 80 much of 
the stock apportioned as security to the plaintiff and those he; 
87 
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n or before the day of sale it shall be made to appear to the 
Court that the State has in good faith levied a tax to pay the 
arrears of interest on the debt, and provided for its collection, 
the sale will be further suspended until a sufficient time shall 
have elapsed for the cullection to be made. 








SELF o. JENKINS, 


InguNCTION—PuUBLIC TREASURER—MISAPPLICATION OF APPROPRIATION 
FOR SPECIFIC PURPOSES, 


The facts are fully set forth in the opinion of the Court, 
delivered by 

Warrs, C.J. Article V. Section 5 of the Constitution of 
North Carolina is in these words: 

“Until the bonds of the State shall be at par, the General 
Assembly shall have no power to contract any new debt or 
pecuniary obligation in behalf of the State, except to supply a 
easnal deficit, or for suppressing invasion or insurrection, unless 
it shall in the same bill levy a special tax to pay the interest 
annually. And the General Assembly shall have no power to 
give or lend the credit of the State in aid of any person, asso- 
ciation, or corporation, except to aid in the completion of such 
railroads as may be unfinished at the time of the adoption of 
this Constitution, or in which the State has a direct pecuniary 
interest, unless the subject be submitted to a direct rote of the 
people of the State, and be approved by a majority of those 
who shall vote thereon.” 

Article V. Section 8, is in these words: 

+‘ Every act of the General Assembly levying a tax shall state 
the special object to which it is to be applied, and it shall be 
‘applied to ne other purpose.” 


represents as may be necessary to pay the same, be sold. If 

























APPENDIX. 





Saur vo, JENKINS. 





The Wilmington, Charlotte & Rutherford Railroad Com- 
pany was incorporated in 1855, to construct a railroad from 
Wilmington to Rutherford. This railroad was unfinished at 
the time of the adoption of the Constitution. 

By an act of the General Assembly, passed on the 29th Jan- 
uary, 1869, the capital stock of this company was increased to 
seven millions of dollars, and, in order to complete the road, 
the public treasurer was directed to subscribe four millions of 
dollars to the stock. Payment of this subscription was to be 
made in the bonds of the State having thirty years to run, the 
interest, at six per cent. being payable semi-annually. To pro- 
vide for the payment of the interest and the principal at its 
maturity, the act imposed an annual tax of one eighth of one 
per cent. upon all the taxable property of the State, to be 
levied, collected and paid into the treasury as other public 
taxes. 

This authorized subscription was made, and bonds to the 
amount of $3,000,000 delivered to the president of the com- 
pany in part payment thereof. 

The special tax provided for was levied in 1869, and $151,- 
491.13 collected therefrom and paid into the State treasury. 
Out of this, $29,400 was paid on account of the interest accra- 
ing upon the bonds, but on the 20th of January, 1870, a reso- 
lution was adopted by the General Assembly instructing and 
directing the treasurer not to pay any more until authorized by 
the General Assembly, and he thereupon suspended the pay- 
ment. 

On the 8th of March, 1870, the General Assembly repealed 
the act making appropriations to the railroad company, and 
directed all the bonds then in the hands of the president to be 
returned to the treasurer. 

On the 12th of the same month, the General Assembly, by 
a law duly enacted, directed the treasurer to use $150,000 of 
the special tax funds, in payment of the ordinary expenses of 
the State government, and to repay advances theretofore made 
by the board of education, and authorized him to replace the 
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same out of the first moneys which might come iuto his hands 
by way of dividend of corporations or of taxes theretofore or 
thereafter to be levied. 

By another act passed December 20, 1870, he was directed 
to use $200,000 more of the same funds, in payment of the 
ordinary expenses of the State government, and the appropria- 
tions for the charitable and penal institutions, and to replace 
the same from the first moneys paid into the State treasury 
from dividends or taxes levied and collected for general pur- 


poses. 
In obedience to these directions, the treasurer used $122, 


091.13 of the fund collected to pay interest on these bonds, for 
the purposes specified in the acts. 

On the 20th of December, 1871, the treasurer was forbidden 
by the General Assembly to apply any money collected under 
the revenue act of 1871, to the repayment of any moneys bor- 


rowed nnder the act of December, 1870. 

On the 3d of March, 1873, another act was passed, entitled 
* An act to raise revenue,” and by its terms the taxes therein 
levied were applied to defray the expenses of the State govern- 
ment, and to pay the appropriations for charitable and penal 
institutions. A similar act, with similar application of the 
fnnds to be raised, was passed in 1874. 

The plaintiff is the holder of certain of the bonds issued to 
the sbove named railroad company, on which nointerest has 
been paid, and in this bill he asks that the treasurer may be 
restrained from the payment of any moneys out of the treas- 
ury of the State, until he has replaced the $122,091.13 bor- 
rowed by him from the special tax fund, applicable to the pay- 
ment of the interest on the bonds issued to the said company. 

The facts are all admitted by the pleadings, and the simple 
question presented for our determination, is, whether upon 
such faets, the relief asked for can be granted. 

The use of the special tax funds to pay the general expenses 
of the State government was in violation of the Constitution, 
and therefore unlawful ; but the wrong, if any existe, has been 
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done. We are not now called upon to prevent the act, but to 
relieve against its consequences. The first, upon a proper ap- 
plication made in time, we might have done. The question 
now is, whether, upon this application, the latter is within our 
power. 

_ The treasurer is a public officer. His office belongs to the 
executive department of the State. His duty is to execute the 
laws, not to make them. He, within his official sphere, carries 
into effect the will of the Legislature, and can only do what 
the law permits. 

The Courts will not by mandamus compel a public officer to 
do that which the law does not authorize. Neither will they 
restrain him from doing that which the law requires. An un- 
constitutional law is no law, and the Court will, when prop- 
erly called upon, restrain its execution, because it cannot au- 
thorize action by any one. It is for this reason that the wrong- 
ful applieation of this money might have been prevented. The 
law directing it, being unconstitational, conferred no authority 
upon the treasurer to do what was required. It is quite another 
thing, however, to compel him, in his official capacity, to sub- 
stitute other moneys now in the treasury for that which he has 
improperly used. 

That, in substance, is whgt we are called upon to do in this 
ease. True, the form of the prayer is that the treasurer be 
restrained from paying out money trom the treasury, but the 
real object is to compel him to retain in the treasury an amount 
equal to that which he has misapplied. This requires a refusal 
by the treasurer to pay the orders drawn upon him by the 
proper authorities, pursuant to law. He is but the custodian 
of the public money. He has no diseretion as to its use. It 
is held to be paid out and appropriated as the law directs. 

The immediate question for our determination, therefore, is, 
not whether the State should provide the means and require 
the treasurer to replace this fund, but whether it has so done. 
When the order to use the 150,000 was made, the treasurer 
was authorized to replace it out of the first moneys whieh 
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eame into the treasury by way of dividends or taxes. When 
that of the $200,000 was ordered, he was authorized to replace 
it from dividends and taxes for general purposes. The reve- 
nue act of 1871, however, expressly prohibited him from using 
for that purpose any money collected under its authority. The 
acts of 1873 and 1874, do not contain any such express prohi- 
bition, but they each direct that the taxes levied shall be applied 
to defray the expenses of the State government, and to pay 
appropriations for charitable and penal institutions. This is 
the statement of the special object to which the tax is to be 
applied, required to be made in every law levying taxes, and 
the Constitution expressly prohibits its application to any other. 
While, therefore, the law does not prohibit the reimbursement 
of the special tax fund out of the money raised under its au- 
thority, the Constitution does. The expenses on account of 
which the money was taken from the fund, have already been 
paid with the money of the State. It is true, the money paid 
ought not to have been so used, but it was none the less on 
that account the money of the State. The bondholders might, 
perhaps, if the money still remained in the treasury, compel its 
application to the payment of the interest on their bonds, but 
until so applied it did not become their property, and remained 
that of the State. 

It is not claimed that there is now any money in the treas- 
ury, except that which has been collected from taxes levied 
under the revenue laws of 1873 and 1874, and it is elear to 
our minds that there is no existing law which requires, or even 
authorizes, the treasurer to reimburse the special fund from 
that. The State may be under obligation to provide for such 
reimbursement, but the State and the treasurer occupy differ- 
ent positions. The State is the debtor and bound by its pledge 
of faith to provide means and pay its debts. The treasurer is 
but an agent of the State, and bound only to pay its debts 
when required todo so by a valid law. If such a law exists 
and he refuses to act, a proper Court will by mandamus com- 
pel him to perform his duty. If he threatens to divert money 
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appropriated for the payment of a debt, on proper application, 
he may be restrained. But to authorize interference in either 
case, it must clearly appear that he wrongfully refuses to exe- 
cute a valid law which has been enacted by the legislative de- 
partment for his guidance. The Court cannot make laws for 
him. It can only compel him to execute such as have been 
made. 

As there is therefore no money in the treasury which the 
treasurer is authorized or required by any existing law to ap- 
propriate for the reimbursement of the special tax fund, we 
cannot restrain him from paying out the funds in his hands 
until the reimbursement has been made. The principal in this 
case cannot be reached throngh the agent now before the 
Court. 

The bill is dismissed with costs. 
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ABATEMENT. 
Where a party to an action dies after judgment, the action abates, just as it 
would by his death before judgment, unless it be revived by or against 

his personal representative. All executions tested after its abatement 

and before its renewal, would be irregular, and any lien acquired by such 
executions would be destroyed. Aycock, to use Isler vy. Harrison, 432. 










ACCOUNT. 
In any procecding, where it becomes necessary to take an account, and that 
account has been reported bythe Commissioner to whom it was referred, 
the presiding Judge, if ia his opinion such account is imperfect, may re- 
commit it to the same Commissioner, in order that it be reformed or per- 

fected. Turner v. Haughton, 370, 


See Justices OF THE PEAcE, 1, 2; Trusts, &c. 















ACTIONS. 
1, An action for a breach of covenant, in not paying for improvements put 
by the mortgagors upon certain mortgaged premises, must be brought 
under sec. 68 of the Code of Civil Procedure, in the county in which the 
plaintiffs or the defendants, or any of them, resided at the commence- 

ment of the action. Phillips v. Holmes, 250. 


2. Where the son of the plaintiff was placed with the defendants, ma- 
chinists, under a special contract to work for four years, and the son was 
discharged without any good or sufficient reasons before the end of the 
second year, the father (plaintiff) may treat the contract as rescinded, 
and may immediately sue on a quamtum meruit for the work actually 
performed by the son. Harris vy. Separks, Hicks & Co., 372. 


8. When achange of interest takes place during the progress of a suit, the 
plaintiff may make the change known, by a supplemental complaint, by 
which the new owner becomes practically substituted as plaintiff for the 
former one. Murray, Ferris & Co., v. Blackledge, 492. 


4. The equitable owner of land may maintain an action for its recovery, 
although the legal estate is in his trustee. bid. 




















ADMISSIONS. 
See EsToprre.. 











AFFIDAVIT. 
Ree ATTACHMENT 2; RECORDARI. 











AGENT. 
See EXECUTORS AND ADMINISTRATORS, 1; Notice, |, 2. 


AMENDMENT. 


1. The legal effect of an amendment, is, to put the case in the same plight 
and condition as if the matter introduced by the amendment had been 
inserted in the original pleading at the outset. Wynne v. Liverpool & 
London Ins, Co., 121. 

2. The Court below has no power to permit a Sheriff after a lapse of three 
years, to amend his return on certain executions, thereby changing the 
levy then made on 950 acres of land, to a levy on J,800 acres of land. 
Williams v. Houston, 168. 


See ATTACHMENT, 4; SuPERIOR CouRT, 2. 


ANSWER. 

An answer denying ‘‘ the said complaint and each and every allegation con- 
tained therein, and’? demanding “ judgment against the plaintiff for 
their costs,’ &c., is a sham plea, which the Court below should have 
stricken out on motion. Schehan vy. Malone & Co., 440. 


APPEAL. 

1. An order of a Judge, for the defendant to appear at a subsequent time 
and show cause why a receiver may not be appointed, does not involve 
any matter of law nor affect any substantial right, and therefore, is not 
such an order as can be appealed from. Gray v. Gaither, 55. 

2. An appeal to this Court, without bond, must be perfected, as prescribed 
by the Act of 1869-’70, chap. 196, during the term of the Court. If not 
so perfected, it is a nullity and cannot vacate or suspend the judgment 
of the Court. State vy. Dizon, 204. ’ 

8. When a defendant has once been tried and acquitted upon an indictment, 
good in form, no appeal lies, even though the acquital is in consequence 
of the erroneous charge of the presiding Judge. State y. West, 263. 


See CERTIORARI; EXECUTORS AND ADMINISTRATORS, 5; SUPERIOR CouRT, 1. 


ARSON. 


See INDICTMENT, 1. 


ASSESSMENT OF DAMAGES. 


In a proceeding by the Commissioners of a town to condemn the land of one 
of its citizens for the purpose of running a street through the same, the 
jury, in assessing damages, cannot consider any advantage accruing to 
the owner of the property, in common with the public ; on the contrary, 
it is their duty to consider in such assessment, any special benefit to the 
property arising from the opening of such street. Commissioners of 
Asheville y. Johnston, 398, 
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ASSIGNEE. 
See Partrzs, &o., 1. 










































ATTACHMENT. 

1. Where land was conveyed to one in trust for certain purposes, and after- 
wards upon an attachment against the trustee at the suit of one of his 
creditors, the land was levied upon and sold, and purchased by the plain- 
tiff: Held, that the trustee had such an estate as was subject to levy and 
sale ; and that as against the defendant who failed to connect himself in 
any manner with the cestui que trust, the purchaser acquired a title which 
entitled him to the possession. Stith y. Lookabill, 25. 

2. An affidavit, in which it is stated that the defendant is “‘ non-resident of 
this State,” but does not state that he “has property within the 
same,’’ is not sufficient to justify a service by publication. Spears v. 
Halstead, Haines & Co., 209. 

8. The Clerk of the Superior Court has jurisdiction to vacate an attachment, 
notwithstanding the act of 1870-’71, chap. 166, makes the process re- 
turnable to Court in term time. Fulmer vy. Bosher and Clark, 201. 

4. A plaintiff has a right to amend his affidavit as to mere matters of form ; 
and if he is ready to swear to the amended affidavit, it is error in the 
Clerk to refuse it. Ibid. 


AUDITOR OF STATE. 


See Manpamvs, 8. 


BANK OF STATESVILLE. 
See INTEREST. 


BANKRUPTCY. 


A discharge in bankruptcy after due publication of notice, is a good bar to 
the claims of all creditors who do not allege and show that the omission 
to give notice was the result of fraud on the part of the debtor, and not 
the result of forgetfulness, accident or mistake. Knabe & Co, v. Hayes, 
109, 


BASTARDY. 
See Crim. PRACTICE. 


BEYOND THE SEAS. 
See Stat. Lrm., 2. 


BONDS. 
In an action upon a bond, the swum demanded is the penalty of the bond, and 
not the damages claimed for the breach thereof ; 








Therefore, where the penalty of the bond exceeds two hundred dol'ars, suit 
cannot be brought before a Justice of the Peace. State ex rel. Bryan y., 
Rosseau, 194. 


CASE SUBMITTED WITHOUT ACTION. 
See Practicz, Crvm, 7. 


CERTIFICATE. 
See ELECTION, 2. 


CERTIORARI. 


A writ of certiorari can only issue to the Court wherein the cause is pending, 
Therefore, when the cause has been carried by appeal to the Supreme 
Court, the petition for the writ to the Court beiow should be dismissed. 
Williams vy. Williams, 427. 


CHALLENGE. 
See Jurors, 1. 





CITIES AND TOWNS. 

1. The Act of 1854-55, empowering the Commissioners of the town of Wil 

mington to establish streets in said town and for other purposes, confers 
upon the present Commissioners of that place, full authority to assess 
the benefit to be derived to the owners of property, from the construc- 
tion of pavements in front of their houses. City of Wilmington v. Yopp, 
76. 
Where, in 1758, the owner of a certain tract of land in Perquimans 
county “signified to the Governor and Council and Assembly his free 
consent, by certificate under his hand and seal, to have 100 acres of said- 
land laid off for a town and 50 acres fora town common ;”’ and there. 
upon an act was passed appointing directors and trustees to lay off the 
land in lots, &c., and another act in 1778, to regulate said town, &c.. 
Jt was held, that this act of the owner, together with the acts mentioned, 
had the effect to vest the beneficial interest in the town of Hertford, 
which interest the Court will not permit to suffer or be defeated by any 
break in the office of directors, or by their being called by another name, 
but will recognize the present officers or appoint others, if necessary, to 
preserve the estate. Commissioners of Hertford v. Winslow, 150. 


3. The private Act of March, 1870, chap. 123, gives the Commissioners of 
the town of Edenton power to tax all persons who pack and ship fish, 
&c., from said town, whe ther residents or not. Comuissioners of Eden- 
tony. Capehart, !56. 


The Commissioners of the city of Newbern have the power under their 
amended charter to levy and collect for current expenses, taxes to the 
amount of $6,000, observing in such collection the equation and limita- 
tion prescribed in the Constitution. But they have no authority to col- 



















lect taxes to pay ‘‘ new debts,’’ unless the proposition is submitted to 
the voters of the town, even though commanded by mandamus. Wein-' 
stein y. Commissioners of Newbern, 535. 


See ASSESSMENT OF DAMAGES. 











CLERK—SUPREME COURT. 

There is no provision of the law requiring the Clerk of this Court to certify 
to a Court below the opinion as distinguished from the decision of a case. 
State v. Ketchy, 147. 











CLERK—SUPERIOR COURT. 
See ATTACHMENT, 3, JUDGE OF SUPERIOR COURT, 1. 







COLLECTION. 
See SHERIFFS, &C. 














COMMISSIONER—REFEREE. 
See Account ; Practice Crvi1, 12, 13, 15, 16; Satz of Reat Estars, 









COMMISSIONERS OF SINKING FUND. 


A committee of three persons appointed by the plaintiff, Commissioners of a 
Sinking Fund, authorized by law, and empowered to exchange N. C. 
bonds, known as “ old sixes,’’ for those known as “new sixes,” must, 
in effecting such exchange, all act together ; and any attempted exchange 
by one or two of such committee without consultation with, and concur- 
rence of the other members thereof, is utterly void, and in no ways bind- 

ing on the plaintiff. WV. C. Railroad Co, vy. Swepson, 350. 


















COMMISSIONS. 
See GUARDIAN AND WaRD. 











COMPROMISE. 
See REHEARING, 8. 







CONFEDERATE MONEY. 


The borrower of Confederate currency must repay the real value which he 
received, and not its mere nominal representative. 

Therefore, where A loaned B $2,700 in Confederate money on the 16th day of 
October, 1862, for which a promissory note was given, A at the time ver- 
bally promising to take the same currency in re-payment at any time 
within twelve months, within which time B tendered the amount of the 
note insuch money, and A refused it: Held, in an action on the note, 
that A was entitled to recover the full amount thereof, subject to the 
legislative scale at the time the note was given, and interest, Wooten 
v. Sherrard, 374. 


See EXECUTORS AND ADMINISTATORS, 12, 13. 


















CONTRACTS AND AGREEMENTS. 





1, An agreement to receive a part of an ascertained debt in discharge of the 
whole, is a nudum pactum, and cannot be enforced, although such agree- 
ment is styled by the parties a “‘compromise,”’ and so entered on the 
execution docket. Mitchell v. Sawyer, 70. 


A contract to purchase, though in some respects regarded as a mortgage, 
is not void as to subsequent purchasers for want of registration. Zd- 
wards vy, Thompson, 177. 

The law prohibits everything which is contra bones mores, and therefore 
no contract which originates in an act contrary to the true principles of 
morality, can be made the subject of complaint in Courts of justice. 
King v. Winants, 469. 

An ante-nuptial contract, entered into between a husband whose domi- 
cile was in North Carolina and a wife whose domicile was in New York, 
and which was duly registered in New York, but not in North Carolina, 
is good against creditors of the husband, although the property was re- 
moved to North Carolina, and changed from what it originally was when 
the contract was signed. Hicks vy. Skinner, 589. 


See AcTION. 


CREDITOR. 


See EXECUTORS AND ADMINISTRATORS, 2, 3, 11. 


CROPPER. 


See LANDLORD AND TENANT, 1, 2. 


COUNTY COMMISSIONERS, 
1. County Commissioners, by auditing and allowing debts contracted prior 


to the adoption of the Constitution, do not so change their character as 
to subject them to the restriction contained in the Constitution relative 
to taxation. Mauney v. Commissioners of Montgomery, 486. 

A mandamus issued against the Commissioners of a County, command- 
ing them to assess, levy and collect taxes, sufficient to pay off the in- 
debtedness of the county, does not warrant them in levying taxes in any 
other manner, of at any other time, than that prescribed by law, to wit: 
at their regular meeting on the first Monday in February. bid. 

The Constitutional limitation and equation of taxation do not apply to 
debts made previous to the adoption of the Constitution ; to debts con- 
tracted since the adoption of the Constitution, they both apply. bid. 


COURTS OF PROBATE. 
1. The powers of Courts of Probate, both as to jurisdiction and as to prac- 





tice and procedure, extend equally to administrations granted prior and 
subsequent to the first day of July, 1869; and letters of administration 
may be granted to a public administrator subsequent to ist July, 1869, 
naw the original administration was prior to that date. Taylor v. 
Biddle, 


























Judges of Probate in our State are by Art. IV, Sec. 17, of the Constitu- 
tion, vested with the general jurisdiction and powers of the Ordinary 
at common law, and with such other additional powers as are conferred 
by our statutes; of which the power to remove any administrator for 
failing to discharge the duties of his office, prescribed by law, is one. 
Ibid. 

In administrations granted since the 1st day of July, 1869, the Probate 
Judge alone has jurisdiction to compel the administrator to a settlemeut 
and to state his account, and apportion the assets among the creditors. 
Bat. Rev., chap. 90, sec. 1. The Probate Court has likewise power, upon 
a deficiency of assets, to order a sale of the land. Ballard y. Kilpatrick, 
281, 

Every action brought in the Probate Court to recover a debt against an 
administrator is necessarily a creditor’s bill, as all the creditors must be 
brought in and their claims ascertained, before any judgment for the 
payment of any one can be given. Ibid. 


An action to recover a legacy of $150, although it is alleged the executor 
promised to pay the interest on it and failed, must be brought in the 
Probate Court of the County in which the will was proved. Bidwell y. 
King, 287. 


In an appeal from a judgment of a Probate Court, refus'ng to require 
the re-probate of a will, on the application of certain of the heirs of the 
deceased, the proper judgment of the Superior Court granting the appli- 
cation, is, to remand the proceedings to the Probate Court, there to be 
proceeded with according to law, by making up issues and transmitting 
them to the Superior Court for trial. C. C. P., sec. 447. King v. 
Kinsey, 407. 

Section 481, Code of Civil Procedure, is repealed by sec. 134, chap. 45, 
Bat. Revisal, which latter is the only and exclusive remedy to recover a 
distributive share of an estate. Williams y. Williams, 427. 


COVENANT. 
1. 


A conveys to B a tract of land with a covenant against incumbrances, 
both parties, at the time, having full knowledge of the existence of valid, 
outstanding incumbrances upon the land conveyed: Held, that, under 
the principle of caveat emptor, B in the absence of fraud or mistake in 
procuring it, is entitled to recover on the covenant. Gragg y. Wagner, 316. 


See ACTION. 


DECLARATIONS. 









See Evipzence, 3, 5. 


DEEDS AND CONVEYANCES, 
1. The recital in a sheriff's deed that the land of A was levied on and sold, 


cannot, by parol evidence, be enlarged so as to include the interest of B 
in the same ; although at the time of thesale, the sheriff had in his hands 














executions against both A and B, and stated that the interest of B was 
at the time sold. Wade y. Peliitier, 74. 


The recital in a sheriff’s deed is not a necessary part of it, and if the deed 
misrecites the execution under which the sheriff sells, or recites no exe- 
cution, the sale is nevertheless good, if at the time it is made, the sheriff 
had in his hands a valid execution. Jones v, Scott, 192. 


A deed which conveys to one certain property naming the same seriatim, 
and which also conveys ‘all my other estate and interest,’’ does not in- 
clude a mule which the grantor had theretofore given to her grand-son. 
And as the gift to the grand.son was without consideration, the mule 
was subject to the debts against the grantor. Norment v. Parks, 227. 

Where a deed was proved before the Clerk of the late County Court, who 
wrote opposite the witness’ name the word “ Jurat,’’ and who swore 
that the witness did prove the deed: Held to be a sufficient compliance 
with — y to authorize the registration of such deed. Starke v. Eth- 

, 240. 
A deed made to O. P. & Co., by the firm name, instead of the individual 
members of the firm, is not for that reason void. It is a latent ambi- 
eo may be explained by parol. Murray, Ferris & Co. v. Black- 
, 492. 


See Norice. 


DEMURRER. 


See PRAcTICE Crv., 5. 


DEVISAVIT VEL NON. 


See EvipEncg, 8. 


DOMICILE. 


See ConTracr, 4. 


DOWER. 
The dower in the land charged with the payment of a certain sum, cannot 


be called upon until it is ascertained that the remaining two-thirds and 
the reversion in the one-third assigned for dower, is insufficient to pay 
off the incumbrance. Ruffin v. Coz, 253. 


EASEMENT. 
See Stat. Lim., 3. 


EDENTON. 
See Crrtzs, &c., 3. 


EJECTMENT. 
On the trial of an action of ejectment, evidence that at the time the land in 


dispute was conveyed to the lessor of the plaintiff, the defendants were 
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in possession, claiming the same adversely, is admissible, and its exclu- 
sion by the Court is error. Young v. Griffith, 335. 































ELECTION. 


1. The election held in Raleigh Township, County of Wake, under the au- 
thority of the Act of 1873-74, chap. 188, where there was no opportu- 
nity afforded the citizens to register, is void. Jtrry v. Whitaker, 475. 


2. A certificate signed by a Justice alone, when the act requires the same to 
be signed by the “Inspectors and the Justice,’’ and in which it is not 
stated that the votes were compared, is not the certificate required by 
the act to be registered. bid. 


See INDICTMENT, 4,5; Parties, &C., 8. 


ENDOWMENT FUND, N. C. 
See Priv. STATUTES. 


ENTRY. 
See InsJuNOTION, 3. 


ERROR. 
See Jurors, 83; New TRIAL, 1, 2,3; Norsance,1; Sate or Rea Estate, 


open, ——s 


EQUITY OF REDEMPTION. 
See MorTGAGEs, 2, 8, 4. 


ESTOPPEL. 


1. In an action for the recovery of real estate, an admission by the plaintiff 
that the question of title to the same land had been tried in a former 
suit between himself and the same defendants, and that it had been 
found against him, wil] estop him from any further proceedings, and jus- 
tifies a verdict for defendants. Jsler v. Harrison and Foy, 64. 


Where the defendant was induced to purchase certain real property by 
the representations of the plaintiff, at the time deputy sheriff, that there 
were no liens on the same, when at the same time the deputy sheriff had 
in his hands an execution binding the property, or it was in the hands of 
the sheriff, within the knowledge of the deputy, who purchased the 
same when sold under that execution: Held, that the deputy sheriff was 
estopped from setting up the title obtained under the execution sale, to- 
the prejudice of the defendant, and that he will be compelled to convey 
to the defendant the title so obtained. Gill vy. Denton, 341. 


8. An estoppel must be certain at least to a common intent. The subject 


matter, and the estate to which it is sought to be applied, must be ascer- 
tained with reasonable certainty. German y. Clark, 417. 


2 





EVIDENCE. 


1, In answer to evidence of contradictory statements, and for the purpose. 
of corroborating the testimony of the witness, whose veracity lias been. 
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10. 


‘11. 





thus impeached, evidence of the strict integrity of such witness, and of 
his scrupulous regard for truth is admissible. Isler v. Dewey, 14. 


The rule obtaining in some of tbe English and American Courts, that 
evidence in support of good character is not admissible until the char- 
acter of the witness has been attacked by an impeaching witness, is not 
the rule in this State. Coltraine v. Brown, 19, 


The declarations of one who is a competent witness is admissible, though 
offered for the purpose of connecting the witness with the crime for which 
the prisoner is being tried. Proving his acts tending to establish his 
guilt, is as far as the rules of practice will permit. State vy. Haynes, 30. 


When the prisoner broke and entered the dwelling of the prosecutrix at 
about 10 o’clock at night, after the inmates had retired, and when dis- 
covered fled: Held, there was some evidence that he entered the same 
with intent to steal, &c. Ibid. 


Any circumstances tending to show the guilt of the accused, may be 
proved, although it was brought to light by a declaration inadmissible 
per se,as having been obtained by improper influence, Therefore, evi- 
dence as to the condition of the prisoner’s hand at the time of holding 
the inquest is admissible, although the prisoner was then compelled to 
exhibit her hand by the Coroner after objection on her part. Statev. Gar- 
rett, 85. 


Where the evidence against the accused is wholly of a circumstantial 
nature, it is competent to show malice by his own acts and declarations, 
as a link in the chain, fixing him as the guilty party. State y. Gailor, 88. 


When written orders are introduced on a trial as corroborating evidence, 
such orders need not be proved, and it makes no difference whether the 
witness speaking of them, and for whose benefit the orders were drawn, 
could read and write or not. Statey. Capps, 93. 


On the trial of an issue, devisavit vel non, no presumption of fraud, as a 
matter of law, arises from the fact that one of the legatees was a general 
agent of the testator; and the charge of the Court that in such cases 
fraud was to be determined by the evidence, was correct. Lee v. Lee, 139. 


Notwithstanding the restrictions contained in sec. 348, C. C. P., in rela- 
tion to a person’s testifying as te any matter between himself and a de- 
ceased person, when his executor or administrator is a party, he may, as 
heretofore, be permitted to testify under the book-debt law. Leggett v. 
Glover, 211. 

Whether there be any evidence, is a question for the Judge. Whetherit 
is sufficient evidence, is a question for the jury. Wittkowsky & Riniels v. 
Wasson, 451. 

A scintilla of evidence will not justify the Judge in leaving the case to 
the jury. There must be evidence from which the jury might reasonably 
come to the conclusion that the issue was proved. Jbdid. 


12. The burden of proving an affirmative defence is on the party who makes 





it. Therefore, it.is necessary for the heirs to prove that their possession 
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of certain land, outside of the dower, was adverse to the plaintiff who 
claimed under a Sheriff’s deed, when they allege such a fact. Millsaps 
v. McCormick, 531. 


See EJECTMENT. 


EXCUSABLE NEGLECT. 


1. 


2. 


The fact that a defendant supposed a summons which was served on him 
to be a paper in another cause pending between himself and plaintiff, 
and for that reason did not take any measures to answer the same, is not 
such excusable neglect as entitles him to relief. Whitey. Snow, 232. 


A motion to vacate a judgment and be allowed to plead on account of 
excusable neglect, under sec. 138, C. C. P., is addressed to the discretion 
of the presiding Judge, whose decision is not subject to review. Simon- 
ton y. Lanier, 498. 


EXCHANGE OF BONDS. 


See COMMISSIONERS OF SINKING FuND, 


EXCEPTIONS. 


See.Practicg, Crv. 12, 13, 15, 16. 


EXECUTORS AND ADMINISTRATORS, 


1, 











Where the next of kin of an intestate, whose estate was not indebted, 
appointed A and B. their agents to settle the estate and make distribu- 
tion ; and as such, A. and B sold the personals, taking bond payable to 
* A or B, agents ;”’ and afterwards C was duly appointed administrator of 
the same estate, who settled with A and B, taking the said bond and 
transferriing it to one of the next.of kin, as her distributive share, 
Held, first, that the conjunction ‘‘or’’ in said bond should be construed 
to mean and ; and seeond, that A and B were not executors de son tort, 
and the bond was valid, which the defendants, the obligors would have 
to pay to the assignee of the administrator. Outlaw v. Farmer, 31, 


The creditor of a deceased ancestor is entitled when there is no personal 
estate, to the whole of the land descended, or, of what is instead of it, 
until his debt is paid. Hinton v. Whitehurst, 68. 


When some of the heirs of a person so indebted have sold the lands de- 
ascended to them, two years after administration granted, they are liable 
to the creditor for the whole of the price received and not for their ali- 
quot shares of the debt itself; and those who still retain their several 
shares are liable for the present value of them. Jbdid, 

The creditor is entitled to the rents and profits actually received by the 
heirs from the lands descended. If the land has been sold the interest 
is the profit; and if the heir still retains his share, he és equally liable 
for the profits, Ibid, 

Administrators and all other parties to the record, prosecuting or defend- 
ing, are permitted, under the act of 1873-’74, chap. 60, sec. 1, to appeal 
to the Supreme Court, without giving security therefor. Mason y. Os- 
good, 212. 
















































10. 


ii. 


18. 


1, 





An administrator is not required to insure the estate of his intestate ; but 
he is required to be honest, faithful and diligent. Dortch v. Dortch, 224 
If an administrator retains the funds of his intestate to meet the exigen- 
cies of his office, or to discharge the debts against the estate, when es- 
tablished, or because there are none within the jurisdiction of the Court 
authorized to receive it, he is not only permitted, but emcouraged to in- 
vest such funds in interest bearing securities. bid. 


An administrator regularly appointed, succeeds to all the rights of a 
special administrator. Cowles vy. Hayes, 230. 


When a stranger administers on the estate of one of several wards own- 
ing a common fund, he can and ought to make an actual division of the 
fund with the guardian of the surviving wards, and file in Court an in- 
ventory and descriptive list of the bonds, notes and other items compris- 
ing the estate. Calvert v. Peebles, 274. 


If the guardian makes himself administrator of one of his wards, he must 
also sever the tenancy in common, and file of record an inventory and 
descriptive list of the separate share of his intestate, (ward.) Ibid. 


An administrator does not always represent the creditors of his intestate ; 
though, as a general rule, in controversies respecting the personal prop- 
erty, or what from circumstances may be considered personal property, 
the administrator represents the creditors and next of kin. And if, inan 
action concerning such property, the administrator fails to set up an es- 
toppel against certain parties claiming it, the creditors are concluded by 
his action. German y. Clark, 417. 


Every case of an administrator or other fiduciary, who received deprecia- 
ted Confederate currency, must, to a considerable extent, be judged of 
by its surroundings. Before 1863, it might be received. During 1863 its 
reception was debatable. Since 1883, it could not be received. Larkins y. 
Murphy, 560. 

An administrator, who had in hand an ante-bellum bond, apparently well 
secured, and there appeared no necessity for collecting it, and yet did 
collect it, in part payments at different times during the years 1868 and 1864, 
is liable for the amount of the same. (By agreement in this case, less 
was taken.) Jdid. 


See Count OF Pronatze, 1, 2, 3, 4, 5,7; Notice, 3; Witnesszgs, 2. 


EXECUTION. 


A plaintiff, whose execution has been levied on the defendant’s land, and 
a sale advertised, who postponed the sale, does not thereby waive or loose 
the priority of his lien in favor of a junior execution. Da Hyman & 
Co. ¥. Hubbe, 424. i 


See ABATEMENT ; HoMESTEAD XC., 3. 


EXECUTION SALE. 


See Saxe, 2. 


EXTRA ALLOWANCE. 


See Jupez SurERior Court, I, 2. 














FEES. 
3. 


Solicitors, before the passage of the Act of 1873-74, chap. 170, were en- 
titled to the fees allowed by the Rev. Code, chap. 102, sec. 14; and in 
cases of insolvent defendants, the County Commissioners weve required 
to pay them. Cantwell vy. Commissioners of New Hanover, 154. 


FIXTURES. 
A cotton gin and press annexed to the freehold in the usual way become 


fixtures: Therefore, where A had mortgaged his land to B to secure the 
payment of certain debts, and afterwards built thereon a gin house in 
which he placed a cotton gin and press, attaching them in the usual 
manner, occupying and using the same for a number of years and then 
sold the equity of redemption, together with certain personal property, 
including the gin and press by name, to C; and B having sold the land 
under the first trust, excepting the gin and press, but making no excep- 
tions whatever as to gin and press in his deed to the purchaser: Held, 
that the purchaser at B’s sale acquired title to the gin and press, as any 
verbal exceptions at the sale would have no effect in controlling the pro- 
visions of the deed. Bondy. Coke, 97. 


FORCIBLE ENTRY AND DETAINER. 
The finding of the jury on an inquisition of forcible entry and detainer 


before a Justice of the Peace cannot be traversed in the Superior Court 
to which it has been carried by recordari. If there has been an irregu- 
larity or error in law in the proceedings, or if the verdict of the jury be 
insufficient to support the judgment of the Justice, it will be quashed. 
Griffen v. Griffen, 304. 


FORCIBLE TRESPASS. 


1. 


Where the defendants, two white men, go to the house of the prosecu- 
tor, a colored man, and one of them claims a cow, (asserting his pur- 
pose to carry the cow away,) then in possession of and claimed by the 
prosecutor who protests against the defendant’s taking the cow; and 
while the latter has gone to a neighbor’s to procure evidence to prove his 
title, the defendants drive the cow off, they are guilty of a forcible tres- 
pass. State v. McAdden, 207. 


The defendants, who rode te and fro along the public highway, shout- 
ing, cursing and using violent and menacing language, stopping én front 
of the prosecutor’s house, and in his presence, (the prosecutor owning 
the land on both sides of said road,) are guilty of forcible trespass. 
State v. Widenhouse, 279. 

If a defendant enter upon land, or travel an open way, (the trespass 
charged,) under a bona fide claim of right, he is not criminally guilty of a 
trespass on land under the statute. State y. Hause, 518. 


And he is not gnilty, if at the time it was done he believed he had the 
right to enter or travel on or over the road, because he and the former 
owners of the land had dane so for sixteen or seventeen years. Ibid. 














FORNICATION AND ADULTERY. 
See JUSTICEs OF THE PEacr, 3 ; SUPERIOR CouRTs, 4. 






































FORMER ACQUITTAL. 
See APPEAL, 3. 


FRAUD. 


That a sale, authorized under a deed of trust, is postponed for three years, 
is no such presumption of fraud as will avoid it, when no possession of 
the land conveyed, nor other benefit, is reserved tothe grantor. Starke 


v. Etheridge, 240. 


GUARDIAN AND WARD. ; 


1. Therule for compounding interest upon notes due guardians is “ to 
make annual rests,’’ making the aggregate of principal and interest due 
at the end of a particular year a capital sum, bearing six per cent. in- 
terest , thence forward for another year, and so on. Little vy. Anderson, 
190. 

2 Therefore, where the ward arrived at full age November Ist, 1863, it was 
held, that a note due his guardian bore compound interest up to that. 
date, and thereafter simple interest upon the whole amount, principal 
and interest due at said date. Ibid. 

8. A guardian may, without special reason to the eontrary, discharge him- . 
self by delivering over to the ward upon a settlement, the notes he has 
taken as guardian. Whitford v. Foy, 527. 

4. This Court will not review the finding of a referee as to the commissions 
allowed a guardian, unless such commissions are shown to be grossly 
erroneous. Ibid. 

See EXECUTORS AND ADMINISTRATORS, 9, 10; Stat. Lim., 1. 





HEIRS. 


See EXECUTORS AND ADMINISTRATORS, 3; JUDGMENT, 2; PartTriEs, &C., 2, 
4, 7; PARTITION, 1. 


Be HERTFORD, TOWN OF. 
: See Crrims,. &c., 2. 





HOMESTEAD—PERSONAL PROPERTY EXEMPTION. 

1. An officer who levies upon the personal property of the defendant in the 
execution, and refuses to lay off to such defendant upon demand, his 
personal property exemption, is guilty of a misdemeanor. tate v. Carr, 
106.. 

2. A sheriff is not compelled to lay off a homestead or a personal property 

exemption before his fees. for such service are tendered or paid. Van- 
noy v. Haymore, 128. 






INDEX. 

















































8. The lien acquired by the levy of a Justice’s execution on the 27th of Feb- 
ruary, 1868, is lost by the plaintiff’s taking out a new execution on the 
| same judgment on the Ist day of August following; and a sale under 
the latter must be made subject to the defendant’s right to a homestead, 
Martin y. Meredith, 214. 

4. The personal property exemption is confirmed by the Constitution, and is 
inviolable ; it cannot be reached by execution nor forfeited by any at- 
tempt to make a fraudulent conveyance. Duvall y. Jtollins, 21%. 


HUSBAND AND WIFE. 
See Partrss, &c., 8, 6. 


INCU MBRANCE. 
See COVENANT ; DOWER ; MORTGAGE, 4; PARTITION, 2; WILLS. 





INDICTMENT. 

1. In an indictment for arson, the ownership of the property is well laid in 
the widow of the deceased owner, who had occupied and used the same 
since her husband’s death, although there were living heirs, and no 

, e dower had been allotted to her. State y. Gailor, 88. 


2. Where property is charged in an indictment for larceny as belonging to 
A and another and it is proved on the trial to be the property of A and 
B, a firm well known in the community, the apparent variance is cured 
by the Act of Assembly, Bat. Rev., chap. 33, sec. 65. State v. Capps, 98. 





3. An indictment charging the defendant with stealing “‘two five dollar 
United States Treasury notes, issued by the Treasury Department of the 
United States Government, for the payment of five dollars each, and the 
value of five dollars :”’ Held tobe good. State y. Thomason, 146. 

4. An indictment for selling or giving away spirituous liquers during a pub- 
lic election should set forth the name of the person to whom the liquor 
was sold or given. State vy. Stamey, 202. 


5. When in such indictment, the offence was charged to have been com- 
mitted ‘‘ on and during an election day,’ the statute only making it an 
offence when done “‘ during,’ &c., ‘‘a public election,’’ i was held, that 
the variance was fatal. Held further, that the indictment should have 
negatived the selling upon ‘‘the prescription of a practising physician 
and for medical purposes,’’ which is allowed by the act. bid. 





6. Riding unarmed through a Court House, after the Court has adjourned 
and the crowd gone home, may or may not be a criminal offence, accord- 
ing to circumstances. It is for the jury to say, whether or not it was 
done in such manner and in such presence and at such time as would 
make the offence criminal. State vy. Lanier, 288. 





7. In an indictment underthe 12th section, chap. 64, Bat. Rev., for removing 
a part of the crop, &c., when there is conflicting testimony as to the 
notice of the lien: Jt is error for the presiding Judge to refuse tocharge, 

















































1, 





8. 


that if the jury believed the defendants had no notice of the lessor’s lien, 
they would not be guilty. State v. Sears, 295. 

When on the trial, it was proved that the defendants had a license from 
the tenant, and such fact is not charged in the indictment, the judgment 
will be arrested. Ibid. 


INJUNCTION. 
1, 


In an application for a special injunction, when the property is in custodia 
legis, the Court will not let go the property and allow the same to be sold, 
if there is a probability that the merits are with the plaintiff, notwith- 
standing the defendants’s answer denies the allegation upon which such 
application is founded. Where the material facts of plaintiff’s complaint 
are not denied, the injunction will more certainly be continued to the 
hearing. Fbonton y. McAdoo, 101. 


2. An injunction, restraining defendants from working turpentine trees, 


when the answer meets every material allegation of the complaint, and 
the mischief complained of is not irreparable, will be dissolved upon the 
hearing of the complaint and answer. Bell vy. Chadwick, 329. 


The entry on land that a Court can enjoin, is only an entry under force 
or color of legal process. It will not enjoin a mere trespass, unless irre- 
parable damage is threatened. German vy. Clark, 417. 


4. Pending an action for the recovery of land, an injunction does not lie, re- 


straining the defendant from enjoying the fruits of his possession and 
claim of title; and especially when it does not appear that the plaintiff 
will loose the fruits of his recovery, if he establishes his title. Baldwin 
v. Burnett, 463. 


See JupGE SuPERIOR CourRT, 4; PossEssroy, 5. 


INSURANCE. 


A clause in an application for a policy of insurance, that the party in- 
sured was to take an inventory of his stock every three months, is not a 
condition by which the policy was to be defeated and become of no force. 
Wynne v. Liverpool & London Ins, Co., 121. 


The finding of a jury that the loss of the plaintiff was §3,062 of which 
the sum of $4€2 is the value of the store, and $2,600 the value of the stock 
on hand, should be read, is the damage on account of the destruction of 
the store and goods. Ibid. 


The failure of a mutual insurance company does not constitute a “ fail- 
ure of consideration,’’ so as to defeat an action upon a premium note 
given by a person insured therein. WV. C. M. Life Ins. Co. v. Powell, 389. 


Such a company after its insolvency looses the power of insisting upon 
forfeiture of stock by its members for non-payment or otherwise. bid. 


If such a company before insolvency treat a member who has failed to 
pay as if he were still a member, this is a waiver of the right to declare 
his stock forfeited for the non-payment. bid. 


























6. A resolution by such a company to wind up its affairs is equivalent to an 
assessment of 100 per cent. on the premium notes in order to enable it to 
meet its liabilities, &c. Ibid. 


7. The holders of policies in insolvent mutual insurance companies cannot, 
when sued upon their premium notes, claim that the values of their pol- 
icies (supposing the same to_be ascertained,) shall be set off in equity 

against their liabilities. 


8. The premium upon a Policy of Life Insurance is considered paid to the 
Company, when, according to instructions, it is delivered to the Express 
Company, addressed to the Agent of the Insurance Company. Whitley 
v. Piedmont & Arlington Life Ins. Co., 480. 

9. A Policy of Life Insurance is not binding until the premium is paid—such 
a clause being contained in the application. And it is the duty of the 
of the assured to communicate to the Company, any material change in 
his health, in the interval between the application and the completion of 
the contract by the payment of the premium. Jbdid, 


INTEREST. 

The provision in the charter of the Bank of Statesville, that the Bank “‘ may 
discount notes and other evidences of debt, and lend money upon such 
terms and rates of interest as may be agreed upon,”’ does not authorize 
the Bank to charge more than the legal rate, 8 per cent., for money loaned. 
Simonton vy. Lanier, 498. 


See GUARDIAN, &c., 1,2; Manpamovs, 1. 


JUDGE’S CHARGE. 
On the tria) below, the presiding Judge, in his charge to the jury, remarked, 
‘*T shall hold that the plaintiffs are justifiable in bringing this action :”’ 
Held, in the absence of any proper connection with the case, and as jus- 
tifying them in returning a verdict for the plaintiff, that such remark was 
error, and entitled the defendant to a new trial. Johnson v. Johnson, 402. 


See New TRIAL, 1, 3. 


JUDGES OF THE SUPERIOR COURTS. 
1. The Judge of a Superior Court has no power to make to the Clerk of one 
of the Courts in his District an allowance for extra services. Brandon 
v. Commissioners of Caswell, 62. 


2. The Judge of Superior Court has no power to order the Commissioners 
of one of the counties in his district, to pay the sheriff any sum for his 
services in attending upon the Court. Grijfith v. Commissioners of Cas- 
well, 340. 

8. If, on a trial, the verdict of the jury is, in the opinion of the presiding 
Judge, contrary to the weight of the evidence, he has a discretion to set 
such verdict aside, which discretion cannot be reviewed in an appellate 
Court. Watts v. Bell, 405. 

4. A Judge of a District, other than that in which a case is pending, has au- 
thority to issue in such cause a restraining order; although he cannot 

vacate or modify the same. Meuney vy. Commissioners of Montgomery, 486. 











5. 


When an issue is made up in this Court and sent down to the Superior 
Court for trial, if on the second trial, in the opinion of the presiding 
Judge, such issue is too particular and special to meet the merits of the 
case, he has the power toalter and change the same, so as to embrace all 
the matters in controversy. Barnes v. Brown, 507. 


See Account; Eviprsce, 10, 11; ExcvsaBLe NEGLEoT, 2; Jurors, 8; 
SUPREME CovuRT. 


JUDGMENT. 


1. 


A docketed judgment is a lien upon the lands of the debtor, although it 
does not divest the estate out of the debtor, nor does it make the land 
primarily liable for the debt, though the lien exists. Murchison v. Wil- 
liams, 135. 


And where the debtor dies, the land descends to the heirs subject to the 
lien ; which lien, however, is subject to the right of the heirs to have the 
debt paid by the personal property, if there is enough for that purpose; 
if there is not enough to pay the debt, then the land may be sold for 
assets by the administrator. bid. 


In a judgment by default, the plaintiff can only take so much as is au- 
thorized by his complaint. Ifthe judgment be for more, it is irregular. 
White v. Snow, 282. 

If the demand in a complaint is for unliquidated damages, and a judg- 
ment by default is taken for a sum certain, it is irregular, and will be set 
aside upon a proper proceeding. bid. 

When one judgment is rendered in favor of two. plaintiffs, their claims 
being several and distinct, it is error, which would entitle the defendant 
to have such judgment reversed, if he had suggested an injury. If no 
injury is or can be shown, and the record contains the material upon 
which a severance of the judgment can be made, if asked for, it will be 
referred to the Clerk to make the same. Libbett v. Maultsby, 345. 


A judgment against the sureties on a promisory note given in 1862, for 
land, for the full face of the note and interest, nothing else appearing, is 
erroneous, The liability of the sureties is either for the scaled value of 
the note, at its date, or the value of the land. Bryan v. Harrison, 478. 


The negligence of counsel in not objecting, at the proper time, to the re- 
ception of incompetent evidence, from which the jury find that the gran- 
tor was mistaken when she executed the deed, as to its conveying a cer- 
tain tract of land, is not necessarily fatal, and will not preclude the pre- 
siding Judge from giving judgment, of his own motion, non obstante vere- 
dicto. Murray, Ferris & Co. vy. Blackledge, 


See ABATEMEST; COURTS OF PROBATE, 6; LizEN; Notice, 3; PRACTICE 
Crv., 6, 14; RenmgariyG, 2; SuPREME CouRT, 3. 


JURORS. 


1, 


It isno objection to a tales juror, that his name does not appear on the 
jury list, as made out by the County Commissioners, and a challenge for 
that cause was properly overruled. Lee vy. Lee, 139. 
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2. Application for a jury, not made in apt time, is not a matter of right, but 
fl is addressed to the discretion of the Court, and is not the subject of re- 
| view. Shehan vy. Malone & Co., 440. 
Hs 8. Where there appears upon the record no waiver of trial by a jury, i és 
error for the presiding Judge to determine the facts. Rowland y- 
Thompson, 467. s 


See PRacTIcE Civ., 11. 


JUSTICES OF THE PEACE. 


1. Acreditor, whose account consists of several items, either for goods sold 
or labor done at different times, each of which is for less than $200, 
although the aggregate of the account exceeds $200, may sue before a 
Justice for any number of such items not exceeding $200. Boyle y- 
Robbins, 130. 


2. If, however, the debt is an entire one, consisting of but one item, and 
exceeds $200, it cannot be divided to give the Justice jurisdiction. Jbdid. 


8. Justices of the Peace have exclusive jurisdiction of the offence of forni 
"] cation and adultery. Act of February 10, 1874, chap. 176, sec. 3. State 
v. Vermington, 264. 


4. Where a plaintiff purchases an outstanding incumbrance for $30, for the 
purpose of perfecting his title to a lot of land purchased of the defend- 
ant, and then sues defendant for a breach of contract in not delivering 
to him a perfect deed, as he promised to do: Held, that the sum de- 
manded for the breach of contract being under $200, the exclusive juris- 
diction of the case was in a Justice of the Peace. Templeton vy. Sumners, 
269. 


See Bonps ; ELECTION, 2; Practice CriM., 2. 


LANDLORD AND TENANT. 


1. The difference between a tenant and a cropper is, a tenant has an estate 
in the land for the term, and consequently he has a right of property in 
the crops. If he pays a share of the crops for rent, it is he that divides 
off to the landlord his share, and until such division the right of prop- 
erty and of possession in the whole is his. A cropper has no estate in 
the land, and although he has, in some sense, the possession of the crop, 
it is only the possession of a servant, and is in law that of the landlord 
who must divide off to the cropper hisshare. Harrison & Son y. Ricks, 7. 


2. Avrents from B a farm for one year, B agreeing verbally to furnish and 
feed the teams, and to find the farming utensils to make the crop, and 
to furnish A corn and bacon during the year, for which he was to be paid 
out of A’s share ; A was to furnish and pay for the labor and give B one 
half of the crop as rent: Held, that A was a tenant and not a cropper, 
who had a right to convey the crop, subject to the right of the landlord 
to his-share as rent. Act of 1868-’59, chap. 64, cited and commented 
on. bid. 


See PossEssIon, 2, 8. 
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3. 


4. 


L 


LARCENY. 
See INDICTMENT, 2, 3. 


LIEN. 
Whether a lien created by a levy prior te the docketing of a judgment is con- 


LFGACIES, &C. 
See Courts OF PROBATE, 5, 7; - AND ADMINISTRATORS, 1; 


Trusts, &c. 


LEGISLATIVE SCALE. 
See CONFEDERATE MONEY. 


LEVY AND SALE. 
See DeEps, &c., 1; EXECUTION. 


tinued by virtue of such docketing, without pursuing it by a ven. ex., or 
whether a fi. fa. issued on such docketed judgment, waives the lien cre- 
ated by the levy before docketing.—Quere ? Baldwin v. Burnett, 463. 


See EXECUTION ; HOMESTEAD, 3 ; JUDGMENT, 1. 


LIMITATIONS, STATUTE OF 


In the case of a guardian bond, the statute of limitations begins to run 
from the time of the ward’s coming of age, and not from the time of de- 
mand. Stateex rel. Harris v. Harris, 174. 


Residing beyond the limits of the State is not being ‘‘ beyond the seas,” 
and does not prevent the running of the statute. Ibid. 


Twenty years possession of an easement raises a presumption of a grant. 
In computing that twenty years, the time from the 20th day of May, 1861, 
until the Ist day of January, 1870, shall not be counted, so as to presume 
the abandonment of any rights by the plaintiffs. Benbow v. Robbins, 338. 


Where the right of action by a cestui que trust against a trustee accryed 
prior to the adoption of the Code of Civil Procedue in August, 1868, the 
limitation prescribed in the Code does not apply, but it is governed by 
the law as it stood before the enactment of the Code ; and as there was 
no statute limiting the time when such actions should commence, it is 
left to the principle established by Courts of Equity in such cases. Lib- 
bett v. Maultsby, 345. 


MALICE. 
See EvipEnce, 6. 


MANDAMUS. 


Coupons attached to bonds issued by a county to pay its subscription to 
a railroad company bear interest at the rate of six per cent, from the time 
they become due. McLendon v. Commissioners of Anson, 38, 
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2. Mandamus may be applied for in a suit brought to recover certain cou- 
pons due from a county, and is the proper remedy to enforce the judg- 
ment. Ibid. 

8. An application by a holder of N. C. bonds for a mandamus to be directed 
to the Auditor of the State, commanding him to cause to be levied cer- 
tain special taxes to pay the apeoraed interest on said bonds, is an appli- 
cation “to enforce a money demand,” and as such, a Judge at Chambers 
has no jurisdiction thereof. Belmont & Co. v. Reilly, 260. 


} See CounTY COMMISSIONERS, 2. 


MARRIAGE CONTRACT. 
See Contracts, &c., 4. 


MECHANIC’S LIEN. 


1. The notice of the claim to enforce a mechanics’ lien, within the jurisdic- 
diction ofa Justice of the Peace, may be filed with the Clerk of the 8u- 
perior Court. Boyle vy. Robbins, 130. 


In order to create 2@ lien in favor of a person who builds a house upon the 
land of another, the circumstances must be such as to first create the 
relation of debtor and creditor ; and then it is for the debt that he has a 
lien. Wilkie v. Bray, 205. 

8. The lien of a plaintiff, who furnished materials for building, is not 
avoided, because in the notice thereof, filed with the Clerk, it is made 
to attach on two distinct lots separated by a street. Chadbouwrn v. Wil- 
liams, 444. 

4. The notice of a lien required to be filed, since the Act of 1869-’70, chap. 

206, sec. 4, should be filed in the office of the Clerk of the Superior Court ; 

although the materials began to be furnished before that act went into 

effect, when the law of 1868-69 was inforce. Ibid. 4 


5. Alien attaches from the time the materials begin to be furnished, and 
the notice relates back to that time. Ibid. 


2 


MISTAKE. 
See SuPERIOR CouRT, 5. 





MORTGAGES. 


1. Where a mortgagee dies, and a Court of Probate upon an ez parte appli- 
cation appoints a trustee under the act of 1869-70, chap. 168, the irreg- 
ularity of such proceeding is cured by the act of 1873-’74, chap. 127, sec. 
2, undertaking to cure such appointments “confirming and making 
valid the same,” &c. The act of 1*73-’74, chap. 127, sec: 2, although 
ret ive, isnot unconstitutional in respect to the facts of this case, 
mallie v. Vernoy, 184. 





2. A mortgagor has the right to release his equity of redemption to the 
mortgagee, though the Courts look with suspicion on such release, and 











require proof that the sameis free from fraud and for a fair and adequate 
price. In the case of an assignment of his right of redemption to a 
stranger, there is no such jealousy, and if the mortgagor would avoid his 
assignment, he must prove fraud as in other cases. Barnes vy. Brown, 507, 


A mortgagee may purchase the equity of redemption from any person to 
whom the mortgagor has assigned it, or at an execution sale had at the 
instance of such stranger. Jbdid. + 


A party who purchases the equity of redemption in a first mortgage, with 
full knowledge of the rights of the assignees of the mortgagee, and who, 
as mortgagee under a second mortgage, is tenant in common with the 
assignees of the first, in the lands therein conveyed, which lands are 
charged with an incumbrance under a decree of partition, is primarily 
bound to extinguish such incumbrance, as well as all others existing or 
afterwards accruing. Pullen v. Heron Mining Co., 568. 


See Action, 1; Contracts, &c., 2; PaRTIES, &C., 4. 9; POSSESSION ; 


PRACTICE CIv., 8, 


N. C. RAILROAD CO. 


See NEGLIGENCE, 


NAVIGATION, OBSTRUCTING. 


See NUISANCE, 2. 


NEGLIGENCE. 
Where the hogs of the plaintiff were attracted to the warehouse of the de- 


fendant by the drippings of molasses from defendant’s cars, and were 
killed by the trains suddenly starting or approaching without the usual 
alarm, it was such negligence as entitled the plaintiff to damages. Fuge 
v. N. ©. Railroad Co., 222. 


* NEWBERN. 


See Cities, &C., 4. 


NEW TRIAL. 


1, 


2. 


3. 





Where one is sued alone upon a verbal contract, and the evidence on the 
trial tends to show that the contract was made with the defendant and 
another person, it is error in the Court to leave it to the jury to say 
whether there was a sale to the defendant alone, and the defendant is 
entitled to a new trial. Smith v. Fort, 43. 


If, on a trial below, the jury omit to find a matter which goes to the very 
point of the issue, the new trial granted by the Supreme Court must be 
in toto; but when, on that trial, all the material issues have been cor- 
rectly found, and the error does not touch the merits, the Supreme Court 
may award a partial new trial tocorrect the error. Holmes y,,.Godwin, 306. 
A remark of the Judge below, calculated to mislead and udice the 
minds of the jury is error, and entitles the party against whom it is made 
to a venire de novo, Sprinkle y. Foote, 411, 
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NON-RESIDENTS. 
See AMENDMENTS, 2. 


NON-SUIT. 


See PRACTICE, CIv., 1, 10. 


NOTICE. ® 


1, 


3. 


A sells a tract of land to B, agent of C, taking in payment therefor C’s 
check on a bank in Columbia, 8. C., at the same time making C a deed ; 
upon presentation the payment of the check was refused, and B, the 
agent, duly notified thereof. In this action to recover the value of the 
check, Held that notice of its non-payment to the agent was notice to the 
principal: Held further, that the consideration of the check being land 
sold in 1865, the jury might ascertain the value of the land in present 
currency, and return that as their verdict. Farmer y, Willard, 284. 

Held also, that, as C accepted a deed for the land through his agent B, 
that was a sufficient compliance with the law in relation to frauds and 
fraudulent conveyances. J bid, 

Notice of an application to a Court for leave to issue a ven, ex.—the judg- 
ment having been obtained in 1861, and the last execution thereon return- 
ed more than three years from the date of such application, and the de- 
fendant therein being dead—must be served on the personal representa- 
tive of such defendant. Aycock, to use Isler vy. Harrison, 432. 


See BANKRUPTCY ; MECHANIC’s LIEN, 1, 3, 4, 5; PARTITION, 2. 


NUDUM PACTUM. 


See Contracts, &C., 1. 


NUISANCE. 


1. 


When a nuisance has been established by the verdict of a jury, the pre- . 
siding Judge committed no error in giving the defendant toa certain time 
to abate it ; and if that was not done, in giving the plaintiff the privilege 
of renewing his motion for an injunction. Hyatt vy. Myers, 271. 

The defendants are guilty of no offence in tearing down a portion of the 
Railroad bridge over Neuse river below Kingston, when by so doing they 


were removing obstructions to the free navigation of that river. State y. 
Parrott, 311. 


PARTNERS. 


See Set Orr, 1. 


PARTIES PLAINTIFF AND DEFENDANT. 


1, 


Where the holder of a claim, secured by a lien, prior to the commence- 
m f an action against the defendant, assigns a portion of his claim 
to another person, such assignee is not a necessary party to the action. 
Boyle vy. Robbins, 130. 














The heirs-at-law of a testator and the devisees of the residuary interest 
are necessary parties to an action seeking the construction of certain 
parts of a will. MeKeethan vy. Ray, 165. 

3. The wife of a mortgagor has no such interest in the lands mortgaged, as 
make it necessary that she should be a party to a proceeding to foreclose 


the mortgage. Ztheride vy. Vernoy . 
4. Generally, the heirs of a mortgag necessary parties to a bil! to fore- 


close. This is not always so, asfor Instance, when the mortgagee assigns 
his interest in the mortgage, and the debt secured therein, leaves the 
State and dies insolvent, leaving in his heirs, who are non-residents, she 
dry, naked, legal title only, such heirs are not necessary parties to a pro- 
ceeding to foreclose the mortgage. Ibid. 
































5. An inhabitant of one belligent country cannot maintain an action against 
a soldier of the hostile belligerent for a trespass to the property of the 
former, done by the soldier in the course of his military duty. Broadway { 
v. Rhem, 195. 
6. The husband of a plaintiff, in an action for a breach of promise of mar- 
riage, married since’ such action commenced, is not a necessary party 
thereto. Nor does such action abate on account of the death of the de 
fendant. Shelan v. Millsaps’ Bxecutor, 297. 


~ 
. 


In a motion for an execution upon a judgment obtained in the lifetime of 
the defendant’s testator, and which is a lien upon his lands, his heirs are 
necessary parties, and if some of them are infants, some discreet person 
who will act, should be appointed guardian ad litem for such infants, and 
defend as the law prescribes. Isler v. Murphy, 436. 


8. A citizen of a township, representing a class, may bring an action for the 
purpose of testing the validity of a certain township election, and an- 
other citizen, for himself and others of the same class, upon the same 
principle, are allowed to come in and defend such action. Ferry v 
Whitaker, 477. 

9. In an action to foreclose a mortgage, the mortgagees are necessary par- 
ties, in order that the legal title may pass tothe purchaser. A mortgagee 
who has assigned his interest is not a necessary party. Pullen vy. Heron 
Mining Co., 567. 


PARTITION. 
1. When in a decree, made in a petition for partition, some of the heirs are 
required to account for advancements and others were not, and when 1 
such decree was made without the knowledge or consent of some of the 
parties, and was not signed by the Judge and was otherwise informal, 
the same will be set aside and another decree made. Collins, ex parte, 256. 





: 2. Charges upon land, for equality of partition, follow the land into the 
hands of all persons to whom it may come; and they are held to be af 
fected by constructive notice. Ruffin v. Cox, 253. 


3. The widow of the party upon whose land the charge is placed, is nota 
necessary party to an action brought to recover the sum charged. Ibid 












POSSESSION. 
1, 





Possession, if open, notorious and exclusive, puts a purchaser upon en- 
quiry, and is notice of every fact which he could have learned by en- 
quiry ; and if the purchaser lived in another State, the principle of con- 
structive notice applies notwithstanding. Zdwards vy. Thompson, 177. 


The possession of a tenant has the same effect in regard to notice as pos- 
session by the landlord, bid. 

An adverse possession, to have the effect of leaving in the true owner the 
right of action only, must be hostile to him, and under a claim and with 
the exercise of the rights and privileges of permanent ownership. Duvall 
v. Rollins, 218. 

Where the defendant has been put out of the possession of certain prem- 
ises by an abuse of the process of the law, and this Court has ordered the 
Superior Court to issue a writ of restitution, the possession must be re- 
stored to the defendant before the Court will entertain an application for 
an injunction, or pass upon the further rights of the parties. Perry v. 
Tupper, 385. 

Where a party has been put out of possession-of land by an abuse of the 
process of the law, there must be restitution as a matter of course, un- 
less some new matter has intervened in the mean time. And until resti- 
tution is made, no application for an injunction will be entertained by 
the Court. J bid, 387. 

The possession of a mortgagor is not adverse to the possession of the 


mortgagee, so as to prevent the assignment of the mortgage by the latter. 
Murray, Ferris & Oo. vy. Blackledge, 492. 


See EsEcTMENT ; EVIDENCE, 12. 


PRACTICE—CIVIL CASES. 
1, 





A motion to non-suit a plaintiff in the midst of a trial on the ground that 
his evidence does not make out a case—the defendant’s counsel at the 
time stating that ‘‘if his Honor should overrule the motion, he had evi- 
dence to offer, showing title in himself,’”’ is an unfair and loose mode of 
practice, and should not be tolerated. Stith vy. Lookabill, 25. 


In a petition to sell land for assets, the purchasers of the land sold are 
not permitted by a motion in the cause to litigate questions arising be- 
cause of a trespass committed, or to have questions of boundary decided. 
Clement vy. Foster, 36. 


If a special verdict find facts of an unequivocal character, the Court can 
declare the guilt or innocence of the defendant as a question of law ; but 
if the facts found are equivocal—may mean one thing or avother—then 
the Court cannot determine asa question of law the guilt or innocence of 
ihe defendant. State vy. Curtis, 56. 


Counsel for appellants are not justifiable in making up a case in such a 
way as toleave the Court in doubt as to the point intended to be made; 
every intendment must be made against the appellant. Wynne vy. Liver-- 
pool & London Ins, Co,, 121. 


39 
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10. 


11. 


18. 


14, 


A defendant cannot, by demurrer, avail himself of a defence denying his 
violation of a town ordinance. The averments of the complaint as to 
such violation, in the absence of an answer, must be taken astrue. Com- 
missioners of Edenton y. Capehart, 156. 

It is anob‘ect in every system of procedure to have cases heard and de- 
termined upon their merits. Therefore a party has a right to move to set 
aside a judgment rendered again##him within a year ; and if that motion is 
abandoned for another proceeding, which is also given up, the whole pro- 
ceedings may be considered as a continuation of the original motion 
Howell y. Harrell, 161. 


Section 313, C. C. P., does not confer on parties, who differ as to their 
rights, authority to propound to the Court, on a case agreed, interrog- 
atories in respect thereto. The purpose of the section is simply to dis- 
pose of the formalities of a summons, complaint and answer, and upon 
an agreed state of the fects, to submit the case to the Court for decision. 
Mc Keethan vy. Ray, 165. 


In a proceeding to foreclose a mortgage, when the defendant pleads that 
the debt has been paid, the Judge below must decide whether a proper 
case has been made, justifying him in suspending a judgment for a 
plaintiff whose legal right of possession is not denied, until the determi- 
nation of the question whether the mortgage debt has been paid or not. 
If the debt has not been paid, the plaintiff is entitled to judgment, unless 
the defendant shall pay under the order of the Court what is found to be 
due and unpaid. Hdwards y. Thompson, 177. 


Where the record is carelessly prepared (as in this case the deed under, 
which plaintiff claims not being made a part of it, nor the date of its exe- 
cution shown) and the statement of the case is vague and irregular, no 
judgment will be given in the Supreme Court. Jones v. Scott, 192. 


A plaintiff may elect to be non-suited when the Judge intimates an opin- 
ion that the Court has no jurisdiction of the action, and when the defen- 
dant has moved to dismiss for want of jurisdiction. Jtscud y. Hav- 
kins, 299. 

When an issue of fact is raised, involving the merits of the controversy, 
and the defendant, in apt time, demands a jury to try that fact, it is error 
in the presiding Judge to refuse such demand, and try the issue himself. 
Isler v. Murphy, 436. 


Parties are concluded by facts contained in the statement of the case for 
this Court. Therefore, where a defendant excepts to the report of a 
Commissioner because he did not report certain evidence, and the case 
shows that the evidence was reported, his exception was properly over. 


ruled. Schehan y. Malone & Co., 44. 

And where the exception is, that the Commissioner did not admit certain 
evidence, and the case does not show that such evidence was competent 
or material, the exception will be overruled. J did. 


It is irregular for the plaintiff to move for judgment upon complaint and 
answer. If he admits the allegations of the answer, his proper course is 
todemur. Baldwin vy. Barnett, 463. 






























15. 


16. 


It is a rule of this and all other Courts of error, that an exception will 
not be considered, which does not specifically and distinctly point out 
the error alleged and show wherein the error is conceived to consist. 
Brumble vy. Brown, 513. 


A party excepting to the report of a Commissioner, to whom it was re- 
ferred to take an account, must designate particularly the charge or 
credit excepted to, and refer the Court distinctly and clearly to the ground 
of his exception. Exceptions, unaccompanied by such statement of 
facts will be overruled ; as this Court will not, nor will any Court of ap- 
peal, examine every item in the account, and the evidence bearing on it, 
upon a general allegation of error. Whitford v. Foy, 527. 


See Action, 3; ANSWER; CouRTS OF PROBATE, 6; EXCUSABLE NEGLECT; 


INJUNCTION, 1, 4; JUDGES’s CHARGE ; JUDGMENT, 3, 4,7; PossEssior, 5, 
6; Set Orr, 2. 


PRACTICE—CRIMINAL CASES, 
1, 


It is the province of the prosecuting officer to determine who shall be ex- 
amined as witnesses on the part of the State, and at what time in the 
course of the trial he will rest his case. The presiding Judge may per- 
mif testimony to be introduced at any stage of the trial, and this Court 
will not interfere with the exercise of that discretion, unless in a clear 
case of abuse. State v. Haynes, 80. 


Where a Justice of the Peace neglected, in a proceeding in bastardy, to 
recognize the defendant to appear at the next term of the Superior Court, 
but returned the warrant and examination thereto, a capias is the proper 
process to enforce the defendant’s appearance, and he is bound to answer 
upon its return. State & Wooding v. Green, 172. 


PRIVATE SBRATOTES. 


The private Act of 12th December, 1863, incorporating the ‘‘ Trustees of 
the N. C. Endowment Fund,” being calculated and having the effect to 
aid the rebellion then existing, is void and confers no powers on the per- 
sons attempted to be incorporated. é 

RopMAN and Reape, J. J. dissenting. Trustees, &c. y. Satchwell, 111, 


RECEIPT. 
See REcorp. 


RECORDARIL. 
A Recordari, granted upon the application of the plaintiff, without notice to 


the defendant, and without any petition or aflidavit setting forth the 
grounds upon which it should be issued, is irregular, and will be dismiss- 
ed upon the hearing. Wilcox y. Stephenson, 409, 


RECORDS. 


1, 


If the record of the Court be’ow is faise, it cannot be corrected in this 
Court. Neal y. Cowles, 266. 














































1. 


re) 


1, 


SALE 





SALE. 


The receipt of an attorney, not entered of record asa part of the pro- 
ceedings of the Court, nor by its direction, is no part of the record; and 
if such receipt was improperly placed on the record, the Court should 
order its erasure, as being no part of therecord proper. Isler vy. Murphy, 
436. 

See Practice Civ. 9; SUPREME CouRT, 1. 


REGISTRATION. 


See Contracts, &c., 2,4; Deed, 4. 


RE- } EARING. 


Where the objections urged on a petition to rehear were not raised on a 
trial below, nor made in the case stated on the appeal and not argued 
upon the hearing in this Court, it is considered that every objection for 
want of proper parties had been waived or abandoned, and that the case 
was tried upon its merits. Ztheridge vy. Vernoy, 184. ° 


This Court, upon a petition to rehear, will modify a judgmententered up 
at a previous term, when it appears that on account of the careless man- 
ner the case was made up, but one of the two defences relied on by the 
defendant was considered, and that on account thereof substantial jus- 
tice was not administered. Williams vy. Williams, 216. 


A defendant, by a motion to re-hear a former judgment of this Court, 
cannot call on the Court to specifically perform a contract of compro- 
mise, alleged to have been made between the parties in the Superior 
Court. Neal vy. Cowles, 266. 


REMOVING CROPS. 


See INDICTMENT, 7, 8. 


A sale is a transfer of the absolute or general property ina thing fora 
price in money. The price must be certain; and there can be no exe- 
cuted sale, so as to pass the property, when the price is to be fixed by 


agreement between the partiea afterwards, and the parties do not agree. 
Witthowsky & Lintels vy. Wasson, 457. 

A purchaser at execution sale does not occupy the same ground thata 
purchaser of the legal title for value and without notice, does; the 


former buys subject to all equities against the defendant, whether he 
knows of them or not. Hicks v. Skinner, 539. 


See Fraup; VENvoR, &c. 


OF REAL ESTATE FOR ASSETS. 


Pending a reference to a Commissioner, to state an account of the personal 


assets in the hands of an administrator, in the latter’s petition to make 
real estate assets, and before a confirmation of the report of such Com- 











missioner, it is error for the presiding Judge to order a sale of the land. 
Thompson v. Joyner, 369. 
See Practiog, Crv, 2. 


SET OFF—COUNTER CLAIM. 


1. Where a firm brings a defendant into Court to answer a claim for a debt 

which he owes them, he cannot only require them but either one of them 
, to answer for a debt due him, whether it is connected specially with their 
debt against him, or is an independent claim. Sloan & Co, v. McDowell, 
856. 


2. <A plea of set-off or counter-claim refers to the commencement of the 
action, and must be true and good at that date; and if it is not barred 
by the statute of limitations at that time, it does not become so after- 
wards, during the pendency of the action. Brumble v. Brown, 518, 


SHERIFFS—CONSTABLES. 


An officer, who receives notes for collection is bound on demand of settle- 
ment: 
(1.) Either to return the notes, or to show some sufficient reason for not 
doing s0 ; 
(2.) If the notes were solvent when received by him, even if he offers to 
return them, he is liable, unless he shows that he used reasonable dili- 
gence, and failed to collect them ; 
(3.) If it be shown that he received any given note, although it be not 
shown that it was insolvent, yet if he fails to return it, there is a pre- 
sumption of fact, that he either collected it or converted it to his own 
use. This presumption may be repelled by evidence, that the note could 
not have been collected, or that it has been accidentally lost or destroyed 
t or any other evidence tending to repel the presumption of its collection 
or conversion. Brumble vy. Brown, 513. 


See AMENDMENT, 2; DEED, 1, 2; EsTorpreL, 2. HoMESTEAD, 2; JUDGE OF 
Supearor Court, 2. 


SOLICITORS. 
See Fees; PRAcTICE, Cri. 1. 


SPECIAL ADMINISTRATOR. 
See Executors & ADMINISTRATORS, 8. 


SPECIAL VERDICT. 
See Practice, Crv. 3. 








STATUTE OF FRAUDS. 
See Notice, 2. 















1, 


1. 


3. 


SUPERIOR COURSS. 


Upon appeal to the Superior Court, from an order of the Probate Judge 
appointing or removing an administrator or executor, the Superior Court 
does not acquire jurisdiction to appoint or remove such persons; but, 
when necessary, after determining the questions presented by the record, 
must issue a procedendo to the Probate Judge, requiring him to appoint 
some proper person to administer the estate. Pearce v. Lovinier, 248. 


The Court below has a discretionary power to allow the plaintiff to amend 
his complaint and the defendant his answer ; and from the exercise of 
this discretionary power, no appeal lies to this Court. Carleton v. Byers, 
831. 

The refusal of the presiding Judge on a trial in the Court below, to dis- 
miss the plaintiff’s action, while he appeared and was regula:ly prose- 
cuting it, was not a judgment from which an appeal will lie. J did. 


The Superior Courts were deprived of their jurisdiction over the offence 
of Fornication and Adultery, by the act of 1873-74, chap. 176; and al- 
though a bill was found at the January Term, 1874, before that act was 
ratified, still the Court could not proceed with the trial. State v. Perry, 
522, 

An obvious and palpable mistake, which a Court would correct of course 
on motion, needs no correction and may be disregarded. Millsaps vy. 
Me Cormick, 531. 


See AMENDMENTS, 2; FORCIBLE ENTRY ; RECORDS, 1, 2. 


SUPREME COURT. 


Whenever the record from the Court below, whether upon a “case 
agreed,’’ or a “‘ case stated,’’ presents clearly and fully the merits of the 
whole case, this Court will render such judgment thereon as the Court 
below ought to have done. Duvall y. Rollins, 21°. 


If the Supreme Court commits an error in its judgment ordering the Su- 
perior Court to issue certain process, the only way to remedy it, is by a 
petition tore-hear. For the Judge below to refuse to obey such order, 
would be judicial insubordination, not to be tolerated. Nor is it allowed 
to a party in the cause to appeal from the order when made by the S8u- 
perior Court, upon the ground that that Court had no right to make it. 
Perry v. Tupper, 380. 

When there has been a final determination of a cause in the Court below, 
an appeal brings up the whole cause to this Court, in which the judgment 
is affirmed, modified or reversed, such judgment being given, as of right 
the Superior Court ought to have given. If the appeal is from an in- 
terlocutory order, the cause does not come up to the Supreme Court, but 
only the order, which is decided, and the decision certified to the Su- 
perior Court, to the end that the cause may be proceeded with. Ibid. 


See CERTIORARI. 


TAXATION. 
See CounTy CoMMISSIONERS, 1, 2,3; TowNsHIP TRUSTEES. 





























































TOWNSHIP TRUSTEES. 
Township Boards of Trustees are forbidden by the Act of 1873-’74, chap. 
106, sections 1 and 2, to levy and collect taxes for necessary expenses— 
and although such taxes were ordered before the passage of that Act, they 
cannot be collected since its passage. Mitchell vy. Trustees of Township No, 

8, 400. 


TRUSTS AND TRUSTEES. 

1, When it is alleged in the complaint that the defendant, a trustee, has be- 
come insolvent, and is using the fund for his own private advantage, re- 
fusing to pay the accrued interest, &c., and that his bond as trustee has 
become insolvent or of doubtful solvency, the plaintiffs are ent tled not 
only to an enquiry as to the solvency of defendant’s bond, but also to an 
account of the condition of the trust fund. Walker v. Sharpe, 257. 


2. Where a legacy was given to the defendant in trust, “‘the principal and 
interest to be expended for the maintenance and education ”’ of the plain- 
tiffs, as the trustee thinks best: Held, that the cestui que trust (the plain- 
tiffs) were entitled to an account as to the manner in which the legacy 
had been expended. Libbett v. Mawltsby, 345. 


See Action, 4; ATTACHMENT, J; Stat. Lrm., 4; MoRTGaGEs, 1. 


VENDOR AND VENDEE. 


When a vendee, upon a parol contract to convey lands, which the vendor 
afterwards refuses to perform, has made payments of the purchase 
money, or being put into possession has expended money in improve- 
ments, he is entitled to be reimbursed. Barnes vy. Brown, 507. 


VENUE. 
See AcTIoN, 1. 


WIDOW. 
See PARTITION, 3. 


WILMINGTON. 
See Cities, &c., 1. 


WILLS AND TESTAMENTS. 


A wills to his daughter B as follows: ‘I will and bequeath to my daughter 
B a negro boy named Wilson, and all the other property that she has in 
her possession ; and at my death, I will and direct that my executors pay 
her the sum of $75, for the purchase of a horse beast: And at the death 
of my wife, I will and bequeath B the tract of land I purchased from R. 

Summey, she accounting to my estate for the sum of three hundred and 

fifty dollars, which my executors retain out of my estate previous to her 

receiving any more of my estate;’’ Held that this $350 is not a charge 















upon theland devised to his daughter B; and that the intention of A 
was to direct his executor to retain that amount out of the share coming 
to her upon the death of his wife. Bynum y. Hill, 319. 


WITNESSES. 

1, Where a plaintiff declares for the value of property sold, as the consid- 
eration of a note given at an administrator’s sale, it is competent for the 
witness proving the consideration, to refresh his memory from the ac- 
count of sales kept by himself; and also to read the terms of the sale as 
they were read just before the sale commenced. Cowles v. Hayes, 230. 


In an action by an executor to recover the amount of a certain bond 
which the defendant had collected and ‘had not paid over to the testator, 
his father-in-law, the defendant’s wife, a daughter of the testator, is a 
competent witness to prove that her husband, the defendant, offered to 
pay her father the money, but was told by him to keep it, as he intended 
it as an advancement to himself and the witness. Bradsher v. Brooks, . 
322. 
A witness, who denies certain declarations alleged to have been made by 
defendant to him alone, cannot be impeached, as the declarations were 
not made in‘the presence of the other paaty ; and as they related to a 
matter collateral to,the issue, the answer of the witness must be taken 
as conclusive. Hawkins vy. Pleasants, 325. 

See EvipENczE, 8, 9. 


WRITTEN ORDER. 
See EvipEnce, 7. 











